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Federal  Communications  Bar  Association 
To  Be  Incorporated 

At  the  Sixth  Annual  Meetinj;  of  the  Federal  Communciations  Bar 
Association,  held  December  12,  1942,  at  the  Mayflower  Hotel,  Washing¬ 
ton,  D.  C.,  Mr.  Byron  Carson  moved  the  adoption  of  the  following 
resolution,  which  motion  was  seconded  by  Mr.  Stollenwerck  : 

“RESOLVED,  That  the  Executive  Committee  be  and  it  is  hereby  directed  to 
make  a  study  of  the  advisability  of  incorporating  the  Association  and  if  such 
be  deemed  advisable,  to  take  the  steps  necessary  to  form  a  corporation  with  the 
officers  thereof  being  identical  with  the  officers  of  the  Association  and  to  assign 
all  assets  and  liabilities  of  the  Association  to  the  corporation.” 

After  a  discussion,  in  which  several  members  participated,  the  Resolution 
was  unanimously  adopted. 

At  the  next  meeting  of  the  Executive  Committee  of  the  As.sociation, 
the  Executive  Committee  discussed  the  foregoing  resolution  and  the 
President  of  the  Association,  Mr.  Lohnes,  appointed  a  committee  con¬ 
sisting  of  Mr.  Lovett,  Chairman,  Mr.  Hennessey  and  Mr.  Rollo  to  con¬ 
sider  the  matter  raised  by  the  resolution  and  to  report  back  to  the 
Executive  Committee. 

At  the  Sixty-Eighth  Meeting  of  the  Executive  Committee,  held 
March  16,  1943,  Mr.  Lovett  presented  the  report  of  the  Committee. 

The  Committee  found  that  it  was  advisable  to  incorporate  the 
Association,  primarily  for  the  protection  of  the  membership  against  any 
possible  litigation  growing  out  of  material  appearing  in  the  Federal 
Communications  Bar  Journal,  since  the  law  holds  that  the  individual 
members  of  an  association  may  be  held  accountable  for  anything  said 
or  done  with  the  approval  of  the  Association.  “There  is  every  reason 
to  believe  that  nothing  will  ever  appear  to  furnish  grounds  for  resent¬ 
ment  by  anyone,”  said  the  Committee,  “But  there  is  always  the  possibil¬ 
ity  that,  inadvertently,  some  statement  might  be  made,  even  in  com¬ 
menting  upon  a  case,  which  might  arouse  the  litigious  instinct  of  some 
individual.”  It  was  noted  that  there  appears  to  be  an  increasing  number 
of  libel  suits  at  the  present  time,  due,  no  doubt,  to  the  unusual  number 
of  highly  controversial  matters  under  discussion  during  these  times. 
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The  Committee  found  that  the  Bar  Association  of  the  District  of 
Columbia  was  incorporated  in  the  District  in  1874  and  reincorporated 
in  1920.  While  the  original  reason  for  the  incorporation  is  unknown, 
the  corjmrate  status  is  now  deemed  a  wise  protection  against  libel  suits. 
The  F^eral  Bar  Association,  founded  in  1920,  was  incorporated  in  the 
District  in  1938. 

The  cost  of  incorporating  is  nominal,  depending  upon  the  number 
of  words  used  in  the  certificate  of  incorporation.  The  cost  rarely  ex¬ 
ceeds  $2.00. 

Following  a  discussion  of  the  Committee’s  report,  the  Executive 
Committee  unanimously  adoptecl  the  following  resolution: 

"RESOLVED:  That  the  President  of  the  Association  be  and  he  hereby  is  au¬ 
thorized  and  instructed  to  name  a  Committee  to  prepare  a  suitable  certificate 
for  the  incorporation  of  the  Association  under  the  Code  of  the  District  of 
Columbia  and  to  include  therein  the  objects  set  forth  in  the  Constitution  of 
the  Association  insofar  as  they  are  now  applicable,  and  also  the  authority  to 
establish,  own  and  maintain  a  library  for  the  use  of  the  membership;  and  be  it— 

"FURTHER  RESOLVED:  That  the  President  designate  nine  persons  to  ex¬ 
ecute  the  Certificate  of  Incorporation,  a  majority  of  such  persons  to  be  citi¬ 
zens  of  the  District  of  Columbia,  and,  if  practical,  to  include  in  such  number 
the  President  and  his  predecessors  in  office;  and  be  it — 


"FURTHER  RESOLVED:  That,  upon  filing  the  Certificate  of  incorporation, 
the  present  officers  and  the  members  of  the  Executive  Committee  shall  be  con¬ 
tinued  in  office  for  the  balance  of  their  original  term,  and  the  President  shall 
direct  that  such  steps  be  taken  as  may  be  necessary  to  assign  the  assets  and 
liabilities  of  the  Association  to  the  Association  as  incorporated,  and  be  it— 

"FURTHER  RESOLVED:  That  the  Treasurer  be  and  he  is  hereby  authorized 
to  draw  a  check  or  checks  in  such  manner  and  amount  as  the  President  may 
direct  to  pay  the  cost  of  carrying  this  resolution  into  effect.” 

The  President  then  appointed  Messrs.  Lovett,  Hennessey  and  Rollo 
to  act  as  the  Committee  provided  in  the  above  resolution,  and  he  desig¬ 
nated  the  following  persons,  the  past  and  present  presidents  of  the 
Federal  Communications  Bar  Association  and  the  members  of  the  Com¬ 
mittee  appointed  to  prepare  the  certificate  for  the  incorporation  of 
the  Association,  to  execute  the  certificate  of  incorporation : 


Louis  G.  Caldwell 
Duke  M.  Patrick 
Herbert  M.  Bingham 
Eugene  0.  Stkes 

Eliot  C.  Lovett 


Philip  J.  Hennessey 
Frank  Roberson 
Horace  Lohnes 
Reed  Rollo 


It  is  expected  that  the  incorporation  will  be  completed  at  an  early 
date. 
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Meetings  of  The  Executive  Committee 


The  Sixty-Seventh  Meeting  of  the  Executive  Committee  was  held 
at  5:00  P.  M.  on  Tuesday,  January  19,  1943,  at  the  offices  of  Horace 
Lohnes,  President,  in  the  Munsey  Buildinp,  Washin{?ton  D,  C.  Those 
present  were  Messrs.  Lohnes.  President;  Fisher,  First  Vice  President; 
Lester  Cohen,  Secretary;  Kenneth  Yourd,  Treasurer;  Judge  E.  0.  Sykes, 
Reed  T.  R<»llo,  Eliot  Lovett,  Philip  J.  Hennessey,  and  Ralph  A.  Van 
Orsdel. 

The  minutes  of  the  Sixty-Sixth  Meeting  of  the  Executive  Committee 
were  approved.  The  President  then  announced  that  on  January  18  he 
had  sent  letters  to  various  Government  officials,  including  the  Chairman 
of  the  Federal  Communications  Commission,  the  Chairman  of  the  War 
Manpower  Commission,  the  Chief  of  the  Radio  Bureau,  OflSce  of  War 
Information,  the  Director  of  the  Overseas  Operations  Branch  of  the 
Office  of  War  Information,  the  Assistant  Director  of  the  Bureau  of 
Censorship,  the  Chief  Signal  Officer  of  the  Army,  and  a  number  of 
others,  offering  the  cooperation  of  the  Association  during  the  coming 
year. 

A  discussion  was  had  in  connection  with  the  resolution  adopted  by 
the  Association  at  its  annual  meeting  on  December  12.  1942,  directing 
the  Executive  Committee  to  study  the  advisability  of  incorporating  the 
Aasociation.  A  committee  was  appointed  to  consider  the  matter  and  to 
report  back  to  the  Executive  Committee. 

The  Committee  considered  the  question  of  delinquencies  and  direct¬ 
ed  the  Treasurer  to  make  a  thorough  investigation,  study  the  situation 
and  report  to  the  Committee  at  the  next  meeting. 

The  President,  Mr.  Lohnes,  submitted  the  names  of  the  persons  he 
had  appointed  to  the  standing  committees  of  the  Association,  as  reported 
in  the  preceding  issue  of  the  Federal  Communications  Bar  Journal. 
He  also  submitted  the  names  of  the  new  editorial  staff  of  the  Journal, 
and  Mr.  Keller,  the  Editor-in-Chief  of  the  Journal,  appeared  at  the 
meeting  and  gave  a  brief  report  concerning  the  work  of  the  staff.  The 
meeting  adjourned  at  5:45. 


The  Sixty-Eighth  Meeting  of  the  Executive  Committee  was  held  at 
4:30  P.  M.  on  Tuesday,  March  16,  1943,  at  the  offices  of  Horace  Lohnes. 
Present  were  Messrs.  Lohnes,  President ;  Fisher,  First  Vice  President ; 
Cohen,  Secretary;  Yourd,  Treasurer;  Sykes,  Rollo,  Lovett,  Bingham  and 
Van  Orsdel. 

The  minutes  of  the  Sixty-Seventh  Meeting  of  the  Executive  Com¬ 
mittee  were  approved. 

A  discussion  was  had  in  connection  with  the  pendency  of  S.  184  and 
H.  R.  1490,  the  two  bills  now  pending  in  Congress  for  reorganization  of 
the  Federal  Communications  Commission.  The  Committee  authorized 


t 
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the  President  to  appoint  a  committee  to  study  these  bills  and  report  ai 
the  next  Executive  Committee  meeting.  The  President  thereupon  ap¬ 
pointed  a  special  Le<rislative  Committee  consisting  of  Mr.  Bingham, 
Chairman,  Mr.  Sykes  and  Mr.  Hennessey. 

The  following  applicants  for  membership  in  the  Association  were 
unanimously  elected : 


Richard  C.  O’Hare  .  Bowen  Building,  Washington,  D.  C. 

C  Walter  Harris . Munsey  Building,  Washington,  D.  C. 

David  E.  Tolman  .  Woodward  Building,  Washington,  D.  C. 


Mr.  Lovett,  Chairman  of  the  Committee  appointed  to  consider  the 
advisability  of  incorporating  the  Association,  presented  the  report  of 
the  Committee.  After  a  discussion  of  the  report,  Mr.  Lovett  moved, 
Mr.  Van  Orsdel  seconded,  and  the  Committee  unanimously  adopted  a 
resolution  authorizing  that  certain  basic  steps  be  taken  toward  the  in¬ 
corporation. 

By  unanimous  vote  of  the  Committee,  the  President,  Secretary  and 
Treasurer  of  the  Association  were  authorized  in  their  discretion  to  pur¬ 
chase  a  United  States  War  Bond  in  the  amount  of  $500.00  or  $1,000.00 
if,  prior  to  the  next  meeting  of  the  Committee,  the  United  States  Treas¬ 
ury  I>rive  for  the  sale  of  $13,000,000.00  worth  of  War  Bonds  is  in¬ 
augurated. 

The  meeting  adjourned  at  5 :40  P.  M. 

— E.  D.  J. 


Communications  Act  Amendments  Proposed 

On  March  2,  1943.  Senator  Wallace  H.  White  (R-Me.)  and  Senator 
Burton  K.  Wheeler  (D-Mont.)  introduced  in  the  Senate  a  bill  (S-814) 
to  amend  the  Communications  Act  of  1934.  The  bill  in  many  respects 
parallels  the  Holmes  bill  (HR-1490)  introduced  in  the  House  on  Jan¬ 
uary  25.  1943.  but  goes  beyond  it. 

Senator  White  in  introducing  the  bill  stated  that  it  had  its  source 
in  S-1268,  a  bill  introduced  by  Senator  Wheeler  in  a  previous  Congress; 
in  S-1806  and  S-1520,  introduced  in  previous  sessions  by  Senator  White; 
in  recommendations  made  to  the  Federal  Communications  Bar  Associa¬ 
tion  by  a  committee  thereof;  in  court  decisions;  and  in  recommendations 
found  in  the  Report  of  the  Attorney  General’s  Committee  on  Admin¬ 
istrative  Procedure. 

The  following  is  a  copy  of  S.  814  which  has  been  referred  to  the 
Committee  on  Interstate  Commerce : 
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A  BILL 

To  Amend  the  Communications  Act  op  1934,  and  por  Other 
'  Purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  section  3  of  title 
I  of  the  Communications  Act  of  1934  be  amended  by  adding  after 
paragraph  (aa)  of  said  section  the  following: 

“  (bb)  The  term  ‘license’,  ‘station  license’,  or  ‘radio-station  license’ 
means  that  instrument  of  authorization  required  by  this  Act,  or  the 
rules  and  regulations  of  the  Commission  enacted  pursuant  to  this  Act, 
for  the  use  or  operation  of  apparatus  for  the  transmission  of  energy,  or 
communications,  or  signals  by  radio,  by  whatever  name  the  same  may 
be  designated  by  the  Commission.” 

Sec.  2.  Amend  paragraph  (b)  of  section  4  of  said  title  I  by  striking 
out  the  last  sentence  of  said  paragraph  and  by  inserting  in  lieu  thereof 
I  the  following:  ‘‘Not  more  than  four  members  of  the  Commission  and 
not  more  than  two  members  of  either  division  thereof  shall  be  members 
of  the  same  political  party.” 

Sec.  3.  Amend  section  5  of  said  title  I  by  striking  out  the  whole  of 
said  section  and  by  inserting  in  lieu  thereof  the  following: 

‘‘(a)  The  members  of  the  Commission,  other  than  the  Chairman, 
I  shall  be  organized  into  two  divisions  of  three  members  each,  said  divi¬ 
sions  to  be  known  and  designated  as  the  Division  of  Public  Communica- 

Btions  and  the  Division  of  Private  Communications,  and  no  member 
designated  or  appointed  to  serve  on  one  division  shall  have  or  exercise 
any  duty  or  authority  with  respect  to  the  work  or  functions  of  the  other 
division,  except  as  hereinafter  provided.  The  President  shall  designate 
I  the  Commissioners  now  in  office  who  shall  serve  upon  a  particular  divi¬ 
sion,  but  all  Commissioners  other  than  the  Chairman  subsequently 

I  appointed  shall  be  appointed  to  serve  upon  a  particular  division  and 

I  the  Chairman  subsequently  appointed  shall  be  appointed  to  serve  in 
'  that  capacity. 

‘‘(b)  The  Division  of  Public  Communications  shall  have  jurisdic- 
K  tion  over  all  cases  and  controversies  arising  under  the  provisions  of  this 
Act  and  the  rules  and  regulations  of  the  Commission  enacted  pursuant 
to  this  Act  relating  to  wire  and  radio  communications  intended  to  be  re¬ 
ceived  by  the  public  directly,  and  shall  make  all  adjudications  involving 
the  interpretation  and  application  of  those  provisions  of  the  Act  and  of 
J  the  Commission’s  regulations. 

f  ‘‘(c)  The  Division  of  Private  Communications  shall  have  juris- 

I  diction  over  all  cases  and  controversies  arising  under  the  provisions  of 
*  this  Act  and  the  rules  and  regulations  of  the  Commission  enacted 

!  pursuant  to  this  Act  relating  to  wire  and  radio  communications  by  a 

common  carrier  or  carriers,  or  which  are  intended  to  be  received  by  a 
designated  addressee  or  addressees,  and  shall  make  all  adjudications  in- 
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volving  the  interpretation  and  application  of  those  provisions  of  the 
Act  and  of  the  Commission’s  regulations. 

“(d)  The  whole  Commission  shall  have  and  exercise  jurisdiction 
over  the  as.signment  of  bands  of  frequencies  to  the  various  radio  services; 
over  all  matters  arising:  under  the  provisions  of  part  2  of  title  III  of  this 
Act.  as  amended ;  over  all  signals  and  communications  of  an  emergency 
nature,  including  distress  signals  by  ships  at  sea  and  communications 
relating  thereto,  signals  and  communications  by  police  and  fire  depart¬ 
ments  and  other  like  emergent  signals  and  messages;  over  all  signals 
and  communications  by  and  between  amateur  stations;  over  the  quali¬ 
fications  and  licensing  of  all  radio  operators;  over  the  adoption  and 
promulgation  of  all  rules  and  regulations  of  general  application  required 
or  authorized  by  this  Act,  including  procedural  rules  for  the  Commis¬ 
sion  and  the  Divisions  thereof ;  over  the  selection  and  appointment  of  all 
officers  and  other  employees  of  the  Commission  and  the  Divisions  there¬ 
of;  and  generally  over  all  matters  with  respect  to  which  authority  is  not 
otherwise  conferred  by  other  provisions  of  this  Act.  In  any  case  where 
a  conflict  arises  as  to  the  jurisdiction  of  the  Commission  or  any  Division 
thereof,  such  que.stion  of  jurisdiction  shall  be  determined  by  the  whole 
Commission. 

“(e)  The  Chairman  of  the  Commission  shall  be  the  chief  executive 
officer  of  the  Commission.  It  shall  b<*  his  duty  to  preside  at  all  meetings 
and  sessions  of  the  whole  Commission,  to  represent  the  Commission  in 
all  matters  relating  to  legislation  and  legislative  reports,  to  represent 
the  Commission  or  any  Division  thereof  in  all  matters  requiring  con¬ 
ferences  or  communications  with  representatives  of  the  public  or  other 
governmental  officers,  departments,  or  agencies,  and  generally  to  co¬ 
ordinate  and  organize  the  work  of  the  Commisison  and  each  Division 
thereof  in  such  manner  as  to  promote  prompt  and  efficient  handling  of 
all  matters  within  the  jurisdiction  of  the  Commission.  The  Chairman 
of  the  Commission  shall  not  be  a  member  of  or  serve  upon  either  of  said 
Divisions,  except  that  in  the  case  of  a  vacancy  or  the  absence  or  inability 
of  any  Commissioner  appointed  to  serve  thereon,  the  Chairman  may 
temporarily  serve  on  either  of  said  Divisions  with  full  power  as  a  mem¬ 
ber  thereof  until  the  cause  or  circumstances  requiring  said  service  shall 
have  been  eliminated  or  corrected. 

“(f)  Each  Division  of  the  Commis.sion  shall  ch(M)se  its  own  chair¬ 
man,  and,  in  conformity  with  and  subject  to  the  foregoing  provisions  of 
this  section,  shall  organize  its  membership  and  the  personnel  a.s8igned 
to  it  in  such  manner  as  will  best  serve  the  prompt  and  orderly  conduct 
of  its  business.  Each  Division  shall  have  power  and  authority  by  a 
majority  thereof  to  hear  and  determine,  order,  certify,  report,  or  other¬ 
wise  act  as  to  any  of  said  work,  business,  or  functions  over  which  it  has 
jurisdiction.  Any  order,  decision,  report  made,  or  other  action  taken  by 
either  of  said  Divisions  with  respect  to  any  matter  within  its  jurisdic¬ 
tion,  shall  be  final  and  conclusive,  except  as  otherwise  provided  by  said 


Journal  op  the  F'ederal  Communications  Bar  Association 


Communications  Act  of  1934  as  hereby  amended.  The  secretary  and 
seal  of  the  Commission  shall  be  the  secretary  and  seal  of  each  Division 
thereof. 

“  (pr)  In  the  case  of  a  vacancy  in  the  office  of  the  Chairman  of  the 
Commission  or  the  absence  or  inability  of  the  Chairman  to  serve,  the 
Commission  may  temporarily  designate  and  appoint  one  of  its  members 
to  act  as  Chairman  of  the  Commission  until  the  cause  or  circumstance 
requiring  said  service  shall  have  been  eliminated  or  corrected.  During 
the  temporary  service  of  any  such  Commissioner  as  Chairman  of  the 
Commission,  he  shall  continue  to  exercise  the  other  duties  and  responsi¬ 
bilities  which  are  conferred  upon  him  by  this  Act. 

“(h)  The  term  ‘Commission’,  as  used  in  this  Act,  shall  be  taken  to 
mean  the  whole  Commission  or  a  Division  thereof  as  required  by  the 
context  and  the  subject  matter  dealt  with.  The  term  ‘cases  and  contro¬ 
versies’,  as  used  herein,  shall  be  taken  to  include  all  adversary  proceed¬ 
ings  whether  judicial  or  quasi-judicial  in  nature,  and  whether  instituted 
by  the  Commission  on  its  own  motion  or  otherwise,  and  the  term  ‘ad¬ 
judications’  means  the  final  disposition  of  particular  cases,  controversies, 
applications,  complaints,  or  pro<*eedings  involving  named  persons  or  a 
named  res. 

“(i)  The  Commission  or  either  Divi.sion  thereof  is  hereby  author¬ 
ized  by  its  order  to  assign  or  refer  any  portion  of  its  w’ork,  business,  or 
functions  to  an  individual  Commissioner,  or  to  a  board  composed  of  an 
employee  or  employees  of  the  Commis.sion,  to  be  designated  by  such 
order  for  action  thereon,  and  by  its  further  order  at  any  time  to  amend, 
mmlify,  or  rescind  any  such  order  or  reference:  Provided,  however,  That 
this  authority  shall  not  extend  to  duties  specifically  and  exclusively  im¬ 
posed  upon  the  Commission,  either  Division  thereof,  or  the  Chairman  of 
the  Commission,  by  this  or  any  other  Act  of  Congress.  Any  order, 
decision,  or  report  made  or  other  action  taken  by  any  such  indi¬ 
vidual  Commissioner  or  board  in  respect  of  any  matter  so  assigned  or 
referred  shall  have  the  same  force  and  effect  and  may  be  made,  evi¬ 
denced,  and  enforced  as  if  made  by  the  Commission  or  the  appropriate 
Division  therwf :  Provided,  however.  That  any  person  affected  by  any 
such  order,  decision,  or  report  may  file  a  petition  for  review*  by  the 
Commission  or  the  appropriate  Division  thereof,  and  every  such  petition 
shall  be  j)as.sed  upon  by  the  Commission  or  that  Division.’’ 

Sec.  4.  Amend  paragraph  (a)  of  section  308  of  title  III  of  said  Act 
by  striking  out  all  appearing  before  the  first  proviso  clause  in  said 
paragraph  and  by  inserting  in  lieu  thereof  the  follow’ing: 

“The  Commission  may  grant  instruments  of  authorization  entitling 
the  holders  thereof  to  construct  or  operate  apparatus  for  the  transmission 
of  energy,  or  communications,  or  signals  by  radio  only  upon  written 
application  therefor  received  by  it.’’ 

Further  amend  paragraph  (a)  of  said  section  308  by  adding  at  the 
end  of  said  paragraph  the  following:  “And  provided  further.  That  (1) 
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in  cases  of  emergency  found  by  the  Commission  involving  danger  to  life 
or  property,  or  (2)  during  the  continuance  of  any  war  in  which  the 
United  States  is  engaged  and  when  such  action  is  necessary  for  the 
national  defense  or  security  or  otherwise  in  furtherance  of  the  war 
effort,  the  Commission  or  either  Division  thereof  may  grant  and  issue 
authority  to  construct  or  operate  apparatus  for  the  transmission  of 
energy  or  communications  or  signals  by  radio  during  the  emergency 
so  found  by  the  Commission  or  either  Division  thereof  or  during  the 
continuance  of  any  such  war  in  such  manner  and  upon  such  terms  and 
conditions  as  it  shall  by  regulation  prescribe,  and  without  the  filing  of  a 
formal  application.” 

Sec.  5.  Amend  section  309  of  said  title  III  by  striking  out  para¬ 
graph  (a)  thereof;  by  relettering  present  paragraph  (b)  as  paragraph 
(d) ;  and  by  inserting  in  lieu  of  paragraph  (a)  as  deleted  the  following: 

“(a)  If  upon  examination  of  any  application  provided  for  in  sec¬ 
tion  308  hereof  the  Commission  shall  determine  (1)  that  public  interest, 
convenience,  or  necessity  would  be  served  by  the  granting  thereof,  and 
(2)  that  such  action  would  not  aggrieve  or  adversely  affect  the  interest 
of  any  licensee  or  applicant,  it  shall  authorize  the  issuance  of  the  in¬ 
strument  of  authorization  for  which  application  is  made  in  accordance 
with  said  findings. 

“  (b)  If  upon  examination  of  any  such  application  the  Commission 
is  unable  to  make  the  findings  specified  in  paragraph  (a)  hereof,  it  shall 
designate  the  application  for  hearing  and  forthwith  notify  the  applicant 
and  other  parties  in  interest  of  such  action  and  the  grounds  or  reasons 
therefor.  Any  hearing  subsequently  held  upon  such  application  shall 
be  a  full  hearing  in  which  the  applicant  and  all  other  parties  in  interest, 
whether  originally  notified  by  the  Commission  or  subsequently  admitted 
as  interveners,  shall  be  permitted  to  participate.  Such  hearings  shall 
be  preceded  by  a  notice  to  all  such  parties  in  interest  specifying  with 
particularity  the  matters  and  things  in  issue  and  not  including  issues 
or  requirements  phrased  generally  or  in  the  words  of  the  statute. 

”(c)  When  any  instrument  of  authorization  is  granted  by  the 
Commission  without  a  hearing,  as  provided  in  paragraph  (a)  hereof, 
such  grant  shall  remain  subject  to  protest  as  hereinafter  provided  for  a 
period  of  thirty  days.  During  such  thirty-day  period,  any  person  who 
would  be  entitled  to  challenge  the  legality  or  propriety  of  such  grant 
under  the  provisions  of  section  402  of  this  Act  may  file  a  protest  directed 
to  such  grant,  and  request  a  hearing  on  said  application  so  granted. 
Any  protest  so  filed  shall  contain  such  allegations  of  fact  as  will  show 
the  protestant  to  be  a  proper  party  in  interest  and  shall  specify  with 
particularity  the  matters  and  things  in  issue  but  shall  not  include  is.sues 
or  allegations  phrased  generally  or  in  the  words  of  the  statute.  Upon 
the  filing  of  such  protest,  the  application  involved  shall  be  set  for  hear¬ 
ing  upon  the  issues  set  forth  in  said  protest  and  heard  in  the  same 
manner  in  which  applications  are  heard  under  paragraph  (b)  hereof. 
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Pending  hearing  and  decision  upon  said  protest,  the  effective  date  of  the 
Commission’s  action  to  which  said  protest  is  directed  shall  be  postponed 
to  the  date  of  the  Commission ’s  decision  after  hearing  unless  the  author¬ 
ization  involved  in  such  grant  is  necessary  to  the  maintenance  or  conduct 
of  an  existing  service,  in  which  event  the  Commission  shall  authorize 
the  applicant  to  utilize  the  facilities  or  authorization  in  question  pending 
the  Commission’s  decision  after  hearing  on  said  protest. 

“  (d)  Such  station  licenses  as  the  Commission  may  grant  shall  be 
in  such  general  form  as  it  may  prescribe,  but  each  license  shall  contain, 
in  addition  to  other  provisions,  a  statement  of  the  following  conditions 
to  which  such  license  shall  be  subject:  (1)  The  station  license  shall  not 
vest  in  the  licensee  any  right  to  operate  the  station  nor  any  right  in  the 
use  of  the  frequencies  designated  in  the  license  beyond  the  term  thereof 
nor  in  any  other  manner  than  authorized  therein ;  (2)  neither  the  license 
nor  the  right  granted  thereunder  shall  be  assigned  or  otherwise  trans¬ 
ferred  in  violation  of  this  Act;  (3)  every  license  iasued  under  this  Act 
shall  be  subject  in  terms  to  the  right  of  use  or  control  conferred  by 
section  606  hereof.” 

Sec.  6.  Amend  paragraph  (b)  of  section  310  of  said  title  III  strik¬ 
ing  out  the  whole  of  said  paragraph  and  by  inserting  in  lieu  thereof  the 
following : 

‘‘No  instrument  of  authorization  granted  by  the  Commission  en¬ 
titling  the  holder  thereof  to  construct  or  operate  radio  apparatus  and  no 
rights  granted  thereunder  shall  be  transferred,  assigned,  or  disposed  of 
in  any  manner,  voluntarily  or  involuntarily,  directly  or  indirectly,  or 
by  transfer  of  control  of  any  corporation  holding  such  instrument  of 
authorization,  to  any  person  except  upon  application  to  the  Commission 
and  upon  a  finding  by  the  Commission  that  the  proposed  transferee  or 
assignee  possesses  the  qualifications  required  of  an  original  permittee  or 
licensee  and  is  capable  of  constructing  or  operating  under  such  instru¬ 
ment  of  authorization  in  the  public  interest,  convenience,  and  necessity. 
The  procedure  to  be  employed  in  the  handling  of  such  applications  shall 
be  that  provided  in  section  309  of  said  title  III,  as  amended.” 

Sec.  7.  Amend  section  315  of  said  title  III  by  striking  out  the  whole 
of  said  section  and  by  inserting  in  lieu  thereof  the  following: 

‘‘Sec.  315.  If  any  licensee  shall  permit  any  person  who  is  a  legally 
qualified  candidate  for  any  public  office  to  use  a  broadcast  station,  he 
shall  afford  equal  opportunities  to  all  other  such  candidates  for  that 
office  in  the  use  of  such  broadcast  station,  and  the  Commission  shall 
make  rules  and  regulations  to  carry  this  provision  into  effect.  No 
obligation  is  hereby  imposed  upon  any  licensee  to  allow  the  use  of  its 
station  by  any  such  candidate.” 

Sec.  8.  Amend  section  326  of  said  title  III  by  inserting  before  the 
first  sentence  thereof  a  new  sentence  so  that  as  amended  said  section 
shall  read  as  follows: 
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“Nothing  in  this  Act  shall  be  understood  or  construed  to  give  the 
Commission  the  power  to  regulate  the  business  of  the  licensee  of  any 
radio  broadcast  station  and  no  regulation,  condition,  or  requirement 
shall  be  promulgated,  fixed,  or  imposed  by  the  Commission,  the  effect 
or  result  of  which  shall  be  to  confer  upon  the  Commission  supervisory 
control  of  station  programs  or  program  material,  control  of  the  business 
management  of  the  station  or  control  of  the  policies  of  the  station  or  of 
the  station  licensee.  Nothing  in  this  Act  shall  be  understood  or  con¬ 
strued  to  give  the  Commission  the  power  of  censorship  over  the  radio 
communications  or  signals  transmitted  by  any  radio  station,  and  no 
regulation  or  condition  shall  be  promulgated  or  fixed  by  the  Commission 
which  shall  interfere  with  the  right  of  free  speech  by  means  of  radio 
communication.  No  person  within  the  jurisdiction  of  the  United  States 
shall  utter  any  obscene,  indecent,  or  profane  language  by  means  of 
radio  communication.” 

Sec.  9.  Add  to  said  title  III  the  following  new  section: 

“Sec.  330.  No  licensee  of  any  radio-broadcast  station  shall  permit 
the  use  of  such  station  for  the  discussion  of  any  public  or  political  ques¬ 
tion  whether  local.  State,  or  National  in  its  scope  and  application,  unless 
the  person  or  persons  using  such  station  shall,  prior  to  such  use,  disclose 
in  writing  and  deliver  to  the  licensee  the  name  or  names  of  the  person 
or  persons  or  organization  upon  whose  instance  or  behalf  such  broadcast 
is  to  be  made  or  conducted.  Upon  the  making  of  any  such  broadcast 
the  name  of  the  speaker  or  speakers  using  the  station,  together  with  the 
other  information  required  by  this  section,  shall  be  announced  both  at  the 
beginning  and  at  the  end  of  such  broadcast.  Public  officers,  speaking  as 
such,  whether  local.  State,  or  National,  and  whether  elective  or  ap¬ 
pointive,  shall  be  relieved  of  compliance  with  the  foregoing  provisions, 
but  in  all  cases  the  licensee  shall  cause  an  announcement  to  be  made  both 
at  the  beginning  and  at  the  end  of  the  broadcast,  stating  the  name  of  the 
speaker,  the  office  held  by  him,  whether  such  office  is  elective  or  ap¬ 
pointive,  and  by  what  political  unit  or  public  officer  such  power  of  elec¬ 
tion  or  appointment  is  exercised.  Where  more  than  one  broadcasting 
station  or  a  network  of  such  stations  is  used  as  herein  provided,  the 
requirements  of  this  section  will  be  met  by  compliance  therewith  at  the 
station  which  originates  such  broadcast.” 

Sec.  10.  Add  to  said  title  III  the  following  new  section: 

“Sec.  331.  In  all  ca.ses  where  public  officers  other  than  the  President 
of  the  United  States  use  a  radio-broadca.st  station  for  the  discussion  of 
public  or  political  questions,  the  licensee  of  any  station  so  used  shall 
afford  a  right  of  reply  to  any  person  designated  by  the  accredited  repre¬ 
sentatives  of  the  opposition  political  party  or  parties.  In  all  cases  the 
right  of  reply  herein  provided  shall  be  afforded  upon  the  same  terms 
and  conditions  as  the  initial  discussion  and  the  Commission  shall  make 
such  rules  and  regulations  as  are  neces.sarv  to  carry  this  provision  into 
effect.” 
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Sec.  11.  Add  to  said  title  III  the  following  new  section: 

“Sec.  332.  No  licensee  of  any  radio-broadcast  station  nor  the  Com¬ 
mission  shall  have  the  power  to  censor,  alter,  or  in  any  way  affect  or 
control  the  political  or  partisan  trend  of  any  material  broadcast  under 
the  provisions  of  sections  315,  330,  and  331  hereof:  Provided,  however, 
That  no  licensee  shall  be  required  under  the  provisions  of  this  section 
or  otherwise  to  broadcast  any  material  for  or  upon  behalf  of  any  person 
or  organization  which  advocates  the  overthrow  of  government  by  force 
or  violence,  and  that  no  licensee  shall  be  required  to  broadcast  any 
material  which  is  slanderous  or  libelous  or  which  might  subject  the 
licensee  or  its  station  to  any  action  for  damages  or  to  a  penalty  or 
forfeiture  under  any  local.  State,  or  Federal  law  or  regulation.  In  all 
such  cases  the  licensee  shall  have  the  right  to  demand  and  receive  a 
complete  and  accurate  copy  of  the  material  to  be  broadca.st  a  sufficient 
time  in  advance  of  its  intended  use  to  permit  an  examination  thereof  and 
the  deletion  therefrom  of  any  material  necessary  to  conform  the  same  to 
the  requirements  of  this  section,  and  the  Commission  shall  make  rules 
and  regulations  to  carry  this  provision  into  effect." 

Sec.  12.  Amend  section  402  of  title  IV  by  striking  out  the  whole  of 
said  section  and  by  inserting  in  lieu  thereof  the  following: 

“  (a)  The  provisions  of  the  Act  of  October  22,  1913  (38  Stat.  219), 
as  amended,  relating  to  the  enforcing  or  setting  aside  of  orders  of  the 
Interstate  Commerce  Commission  are  hereby  made  applicable  to  suits 
to  enforce,  enjoin,  set  aside,  annul,  or  suspend  any  order  of  the  Com¬ 
mission  under  this  Act  (except  those  appealable  under  the  provisions  of 
paragraph  (b)  hereof),  and  such  suits  are  hereby  authorized  to  be 
brought  as  provided  in  that  Act.  In  addition  to  the  venues  specified 
in  that  Act,  suits  to  enjoin,  set  aside,  annul,  or  suspend,  but  not  to 
enforce,  any  such  order  of  the  Commission  may  also  be  brought  in  the 
District  Court  for  the  District  of  Columbia. 

“  (b)  Appeals  may  be  taken  from  decisions  and  orders  of  the  Com¬ 
mission  to  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  in  any  of  the  following  cases : 

“  (1)  By  an  applicant  for  any  instrument  of  authorization  required 
by  this  Act.  or  the  regulations  of  the  Commission  enacted  pursuant  to 
this  Act,  for  the  construction  or  operation  of  apparatus  for  the  trans¬ 
mission  of  energy,  or  communications,  or  signals  by  radio  whose  applica¬ 
tion  is  denied  by  the  Commission. 

“(2)  By  any  party  to  an  application  for  authority  to  assign  any 
such  instrument  of  authorization  or  to  transfer  control  of  any  corpora¬ 
tion  holding  such  instrument  of  authorization  whose  application  is  denied 
by  the  Commission. 

“(3)  By  any  applicant  for  the  permit  required  by  section  325  of 
this  Act  or  any  permittee  under  said  section  whose  permit  has  been 
modified,  revoked,  or  suspended  by  the  Commission. 
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“  (4)  By  any  other  person  who  is  aggrieved  or  whose  interests  are 
adversely  affected  by  any  order  of  the  Commission  granting  or  denying 
any  application  described  in  subparagraphs  (1),  (2),  and  (3)  hereof. 

“  (5)  By  the  holder  of  any  instrument  of  authorization  required  by 
this  Act,  or  the  regulations  of  the  Commission  enacted  pursuant  to  this 
Act,  for  the  construction  or  operation  of  apparatus  for  the  transmission 
of  energy,  or  communications,  or  signals  by  radio,  which  instrument 
has  been  modified,  revoked,  or  suspended  by  the  Commission. 

“(6)  By  any  radio  operator  whose  license  has  been  revoked  or 
suspended  by  the  Commission. 

“(c)  Such  an  appeal  shall  be  taken  by  filing  a  notice  of  appeal 
with  the  court  within  thirty  days  after  the  entry  of  the  order  com¬ 
plained  of.  Such  notice  of  appeal  shall  contain  a  concise  statement  of 
the  nature  of  the  proceedings  as  to  which  appeal  is  taken;  a  concise 
statement  of  the  reasons  on  which  the  appellant  intends  to  rely,  separate¬ 
ly  stated  and  numbered;  and  proof  of  service  of  a  true  copy  of  said 
notice  and  statement  upon  the  Commission.  Upon  the  filing  of  such 
notice,  the  court  shall  have  exclusive  jurisdiction  of  the  proceeding  and 
of  the  questions  determined  therein  and  shall  have  power,  by  order, 
directed  to  the  Commission  or  any  other  party  to  the  appeal,  to  grant 
such  temporary  relief  as  it  may  deem  just  and  proper.  Orders  granting 
temporary  relief  may  be  either  afiSrmative  or  negative  in  their  scope 
and  application  and  may  be  such  as  to  permit  either  the  maintenance 
of  the  status  quo  in  the  matter  in  which  the  appeal  is  taken  or  the 
restitution  of  a  position  or  status  terminated  or  adversely  affected  by 
the  order  appealed  from  and  shall,  unless  otherwise  ordered  by  the 
court,  be  effective  pending  hearing  and  determination  of  said  appeal 
and  compliance  by  the  Commission  with  the  final  judgment  of  the  court 
rendered  in  said  appeal. 

“(d)  Upon  the  filing  of  any  such  notice  of  appeal,  the  Commission 
shall,  not  later  than  five  days  after  date  of  service  upon  it,  notify  each 
person  shown  by  the  records  of  the  Commission  to  be  interested  in  said 
appeal  of  the  filing  and  pendency  of  the  same  and  shall  thereafter  per¬ 
mit  any  such  person  to  inspect  and  make  copies  of  said  notice  and  state¬ 
ment  of  reasons  therefor  at  the  office  of  the  Commission  in  the  city  of 
Washington.  Within  thirty  days  after  the  filing  of  an  appeal,  the  Com¬ 
mission  shall  file  with  the  court  a  copy  of  the  order  complained  of,  a  full 
statement  in  writing  of  the  facts  and  grounds  relied  upon  by  it  in  sup¬ 
port  of  the  order  involved  upon  said  appeal,  and  the  originals  or  certi¬ 
fied  copies  of  all  papers  and  evidence  presented  to  and  considered  by  it 
in  entering  said  order. 

“(e)  Within  thirty  days  after  the  filing  of  an  appeal  any  interest¬ 
ed  person  may  intervene  and  participate  in  the  proceedings  had  upon 
said  appeal  by  filing  with  the  court  a  notice  of  intention  to  intervene 
and  a  verified  statement  showing  the  nature  of  the  interest  of  such 
party,  together  with  proof  of  service  of  true  copies  of  said  notice  and 
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statement,  both  upon  appellant  and  upon  the  Commission.  Any  person 
who  would  be  agrprieved  or  whose  interests  would  be  adversely  affected 
by  a  reversal  or  modification  of  the  order  of  the  Commission  complained 
of  shall  be  considered  an  interested  party. 

“(f)  The  record  upon  which  any  such  appeal  shall  be  heard  and 
determined  by  the  court  shall  contain  such  information  and  material 
and  shall  be  prepared  within  such  time  and  in  such  manner  as  the  court 
may  by  rule  prescribe. 

“(g)  At  the  earliest  convenient  time  the  court  shall  hear  and  de¬ 
termine  the  appeal  upon  the  record  before  it  and  shall  have  power  upon 
such  record  to  enter  judgment  affirming  or  revereing  the  order  of  the 
Commission.  As  to  the  findings,  conclusions,  and  decisions  of  the  Com¬ 
mission,  the  court  shall  consider  and  decide,  so  far  as  necessary  to  its 
decision  and  where  raised  by  the  parties,  all  relevant  questions  of  (1) 
constitutional  right,  power,  privilege,  or  immunity;  (2)  the  statutory 
authority  or  jurisdiction  of  the  Commission;  (3)  the  lawfulness  and 
adequacy  of  Commission  procedure;  (4)  findings,  inference,  or  conclu¬ 
sions  of  fact  unsupported,  upon  the  whole  record,  by  substantial  evi¬ 
dence;  and  (5)  administrative  action  otherwise  arbitrary  or  capricious. 

“(h)  In  the  event  that  the  court  shall  render  a  decision  and  enter 
an  order  reversing  the  order  of  the  Commission,  it  shall  remand  the  case 
to  the  Commission  to  carry  out  the  judgment  of  the  court  and  it  shall 
be  the  duty  of  the  Commi.ssion,  in  the  absence  of  proceedings  to  review 
such  judgment,  to  forthwith  give  effect  thereto,  and  unless  otherwise 
ordered  by  the  court,  to  do  so  upon  the  basis  of  the  proceedings  already 
bad  and  the  record  upon  which  said  appeal  was  heard  and  determined. 

“(i)  The  court  may,  in  its  discretion,  enter  judgment  for  costs  in 
favor  of  or  against  an  appellant,  or  other  interested  parties  intervening 
in  said  appeal,  but  not  against  the  Commission,  depending  upon  the 
nature  of  the  issues  involved  upon  said  appeal  and  the  outcome  thereof. 

“(j)  The  court’s  judgment  shall  be  final,  subject,  however,  to 
review  by  the  Supreme  Court  of  the  United  States  as  hereinafter  pro¬ 
vided  : 

“(1)  An  appeal  may  be  taken  direct  to  the  Supreme  Court  of  the 
United  States  in  any  ca.se  wherein  the  jurisdiction  of  the  court  is  in¬ 
voked,  or  sought  to  be  invoked,  for  the  purpose  of  reviewing  any  decision 
and  order  entered  by  the  Commission  in  proceedings  instituted  by  the 
Commission  which  have  as  their  object  and  purpose  the  revocation, 
modification,  or  failure  to  renew  or  extend  an  existing  license.  Such 
appeal  shall  be  taken  by  the  filing  of  an  application  therefor  or  notice 
thereof  within  thirty  days  after  the  entry  of  the  judgment  sought  to  be 
reviewed,  and  in  the  event  such  an  appeal  is  taken  the  record  shall  be 
made  up  and  the  case  docketed  in  the  Supreme  Court  of  the  United 
States  within  sixty  days  from  the  time  such  an  appeal  is  allowed  under 
such  rules  as  may  be  prescribed.  Appeals  under  this  section  shall  be 
heard  by  the  Supreme  Court  at  the  earliest  possible  time  and  shall  take 
precedence  over  all  other  matters  not  of  a  like  character. 
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“  (2)  In  all  other  cases,  review  by  the  Supreme  Court  of  the  United 
States  shall  be  upon  writ  of  certiorari  on  petition  therefor  under  section 
240  of  the  Judicial  Code,  as  amended,  by  the  appellant,  by  the  Commis¬ 
sion,  or  by  any  interested  party  interveninpr  in  the  appeal  or  by  certi¬ 
fication  by  the  court  pursuant  to  the  provisions  of  section  2:19  of  the 
Judicial  Code,  as  amended.” 

Sec.  13.  Amend  section  405  of  said  title  IV  by  .striking  out  the 
whole  thereof  and  by  insertinpr  in  lieu  thereof  the  followin^r : 

“Sec.  405.  After  a  decision,  order,  or  requirement  has  been  made 
by  the  Commission  or  any  Division  thereof  in  any  proceeding,  any 
party  thereto  or  any  other  person  aggrieved  or  whose  interests  are 
adversely  affected  thereby  may  petition  for  rehearing.  When  the  deci¬ 
sion,  order,  or  requirement  has  been  made  by  the  whole  Commission, 
the  petition  for  rehearing  shall  be  directed  to  the  whole  Commission; 
when  the  decision,  order,  or  requirement  is  made  by  a  Division  of  the 
Commission,  the  petition  for  rehearing  shall  be  directed  to  that  Division; 
petitions  directed  to  the  whole  Commission  requesting  a  rehearing  in  any 
matter  determined  by  a  Division  thereof  shall  not  be  permitted  or  con¬ 
sidered.  Petitions  for  rehearing  must  be  filed  within  thirty  days  from 
the  entry  of  any  decision,  order,  or  requirement  complained  of  and 
except  for  those  cases  in  which  the  decision,  order,  or  requirement 
challenged  is  necessary  for  the  maintenance  or  conduct  of  an  existing 
service,  the  filing  of  such  a  petition  shall  automatically  stay  the  effective 
date  thereof  until  after  decision  on  said  petition.  The  filing  of  a  peti¬ 
tion  for  rehearing  shall  not  be  a  condition  precedent  to  judicial  review 
of  any  such  decision,  order,  or  requirement,  except  where  the  party 
seeking  such  review  was  not  a  party  to  the  proceedings  before  the  Com¬ 
mission  resulting  in  such  decision,  order,  or  requirement,  or  where  the 
party  seeking  such  review  relies  on  questions  of  fact  or  law  upon  which 
the  Commission  has  been  afforded  no  opportunity  to  pa.ss.  Rehearings 
shall  be  governed  by  such  general  rules  as  the  Commission  may  establish. 
The  time  within  which  an  appeal  must  be  taken  under  section  402  (b) 
hereof  shall  be  computed  from  the  date  upon  which  the  Commission 
enters  its  order  disposing  of  all  petitions  for  rehearing  filed  in  any  case, 
but  any  decision,  order,  or  requirement  made  after  such  rehearing  re¬ 
versing,  changing,  or  modifying  the  original  determination  shall  be 
subject  to  the  same  provisions  as  an  original  order.” 

Sec.  14.  Amend  paragraph  (a)  of  section  409  of  said  title  IV  by 
striking  out  the  whole  of  said  paragraph  and  by  inserting  in  lieu  thereof 
the  following : 

“(a)  In  all  cases  where  a  hearing  is  required  by  the  provisions  of 
this  Act,  or  by  other  applicable  provisions  of  law,  such  hearing  shall  be 
a  full  and  fair  hearing.  Hearings  may  be  conducted  by  the  Commission 
or  a  Division  thereof  having  jurisdiction  of  the  subject  matter  or  by  any 
member  or  any  qualified  employee  of  the  Commission  when  duly  desig¬ 
nated  for  such  purpose.  The  person  or  persons  conducting  any  such 
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hearin^r  may  sipn  and  issue  subpenas,  administer  oaths,  examine  wit¬ 
nesses,  and  receive  evidence  at  any  place  in  the  United  States  designated 
by  the  Commission.  In  all  cases,  whether  heard  by  a  quorum  of  the 
Commission  or  a  Division  thereof  or  by  any  member  or  qualified  em¬ 
ployee  of  the  Commission,  the  person  or  persons  conducting  such  hearing 
shall  prepare  and  file  an  intermediate  report  setting  out  in  detail  and 
with  particularity  all  basic  or  evidentiary  facts  developed  by  the  evi¬ 
dence  as  well  as  conclusions  of  fact  and  of  law  upon  each  issue  submitted 
for  hearings.  In  all  cases  the  Commission,  or  the  Division  having  juris¬ 
diction  thereof,  shall,  upon  request  of  any  party  to  the  proceeding,  hear 
oral  argument  on  said  intermediate  report  or.  upon  such  other  and 
further  issues  as  may  be  specified  by  the  Commission  or  the  Division 
and  such  oral  argument  shall  precede  the  entry  of  any  final  decision, 
order,  or  requirement.  Any  final  decision,  order,  or  requirement  shall 
be  accompanied  by  a  full  statement  in  writing  of  all  the  relevant  facts 
as  well  as  conclusions  of  law  upon  those  facts.” 

Sec.  15.  Amend  the  Act  by  adding  thereto  as  a  new  section  417  the 
following : 

‘‘Sec.  417.  (a)  The  Commission  shall  have  the  power  to  issue  de¬ 
claratory  rulings  concerning  the  rights,  status,  and  other  legal  relations 
of  any  person  who  is  the  holder  of  or  an  applicant  for  a  construction 
permit  or  license  provided  for  in  this  Act  or  by  the  rules  and  regulations 
of  the  Commission  enacted  pursuant  to  this  Act. 

‘‘(b)  Upon  the  petition  of  any  such  person  and  when  necessary  to 
terminate  a  controversy  or  to  remove  a  substantial  uncertainty  as  to  the 
application  of  the  terms  of  this  Act  or  of  Commission  regulations  enacted 
pursuant  to  this  Act  to  such  person,  the  Commission  may  hear  and 
determine  the  matters  and  things  in  issue  and  may  enter  a  declaratory 
ruling  which  shall,  in  the  absence  of  reversal  after  appropriate  judicial 
proceedings,  have  the  same  force  and  effect  and  be  binding  in  the  same 
manner  as  a  final  order  of  the  Commission.  When  a  petition  for 
declaratory  ruling  is  entertained  by  the  Commission,  all  persons  shown 
by  the  records  of  the  Commission  to  have  or  claim  any  interest  in  the 
subject  matter  shall  be  ordered  by  the  Commission  to  be  made  parties 
to  the  proceeding  and  no  such  ruling  shall  bind  or  affect  the  rights  of 
persons  who  are  not  parties  to  such  proceeding. 

‘‘(c)  In  all  proceedings  instituted  by  the  Commission  and  which 
have  as  their  object  and  purpose  the  revocation,  modification,  or  failure 
to  renew  or  extend  an  existing  construction  permit  or  license,  the  Com¬ 
mission  shall  be  required  to  entertain  any  petition  for  declaratory  relief 
which  is  filed  within  a  period  of  ten  days  after  the  institution  of  any 
such  proceedings,  and  such  proceedings  so  instituted  by  the  Commis¬ 
sion  shall  be  held  in  abeyance  until  all  petitions  for  declaratory  rulings 
involving  the  same  parties  and  the  same  subject  matter  have  been 
heard  and  determined  and  the  results  thereof  made  subject  to  judicial 
review  as  herein  provided. 
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“(d)  Any  party  to  a  proceeding  in  which  the  Commission  has 
entered  a  declaratory  ruling  may  appeal  from  such  ruling  and  any 
party  to  a  proceeding  arising  under  paragraph  (c)  hereof  in  which  the 
Commission  is  requested  to  issue  a  declaratory  ruling  may  appeal  from 
such  ruling  or  from  the  Commission ’s  failure  to  issue  such  ruling  to  the 
United  States  Court  of  Appeals  for  the  District  of  Columbia,  and  that 
court  shall  have  jurisdiction  to  hear  and  determine  any  such  appeal  in 
the  same  manner  and  to  the  same  extent  as  in  the  case  of  final  orders  of 
the  Commission  appealable  under  section  402  (b)  of  this  Act,  as  amend¬ 
ed.” 

Sec.  16.  Add  to  said  title  TV  the  following  new  section : 

“Sec.  418.  Penalties,  denials,  prohibitions,  and  conditions  other 
than  those  expressly  authorized  by  statute  shall  not  be  exacted,  enforced, 
or  demanded  by  the  Commission  in  the  exercise  of  its  licensing  function 
or  otherwise  and  no  sanctions  not  authorized  by  statute  shall  be  imposed 
by  the  Commission  upon  any  person.  Rights,  privileges,  benefits,  or 
licenses  authorized  by  law  shall  not  be  denied  or  withheld  in  whole  or  in 
part  where  adequate  right  or  entitlement  thereto  is  shown.  The  effective 
date  of  the  imposition  of  sanctions  or  withdrawal  of  benefits  ur  licenses 
shall,  so  far  as  deemed  practicable,  be  deferred  for  such  reasonable  time 
as  will  permit  the  persons  affected  to  adjust  their  affairs  to  accord  with 
such  action  or  to  seek  administrative  reconsideration  or  judicial  review. 

The  White- Wheeler  Bill  (S-814)  contains  the  following  important 
amendments  not  included  in  the  Holmes  Bill  (HR-1490).  Except  for 
the  amendments  noted  below  the  two  bills  are  almost  identical : 

Section  8  of  the  Senate  bill  proposes  a  new  sentence  as  an  amend¬ 
ment  to  Section  326  of  the  present  Act,  which  codifies  an  interpretation 
placed  upon  the  act  by  the  Supreme  Court  of  the  United  States  in  the 
case  of  Federal  Communications  Commission  v.  Sanders  Brothers  Radio 
Station,  decided  March  25,  1940.  The  new  sentence  reads  as  follows: 
“Nothing  in  this  Act  shall  be  understood  or  construed  to  give  the  Com¬ 
mission  the  power  to  regulate  the  business  of  the  licensee  of  any  radio 
broadcast  station  and  no  regulation,  condition,  or  requirement  shall  be 
promulgated,  fixed,  or  imposed  by  the  Commission,  the  effect  or  result 
of  which  shall  be  to  confer  upon  the  Commission  supervisory  control  of 
station  programs  or  program  material,  control  of  the  business  manage¬ 
ment  of  the  station  or  control  of  the  policies  of  the  station  or  of  the 
station  licensee.” 

Section  9  of  the  bill  proposes  the  addition  of  an  entirely  new  section 
to  the  Act  (Section  330),  which  will  require  the  identification  of  the 
speaker  in  the  case  of  broadcasts  dealing  with  public  or  political  ques¬ 
tions  either  local,  state,  or  national  in  their  scope  and  application.  In 
explaining  Ihis  proposed  new  section.  Senator  "^ite  said:  “Ever  since 
the  enactment  of  the  Radio  Act  of  1927,  the  law  has  carried  a  provision 
requiring  that  in  the  case  of  the  commercial  use  of  a  station  the  person 
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or  organization  sponsoring  such  broadcast  be  identified  in  connection 
with  the  broadcast.  Such  a  provision  is  found  in  Section  317  of  the 
present  Act.  The  proposed  new  section  would  merely  carry  the  principle 
of  identification  further  and  make  it  obligatory  in  the  discussion  of 
political  or  public  questions  to  make  clear  not  only  who  the  speaker  is 
but  whose  views  be  expresses.  It  is  unfortunately  a  fact  that  most 
propaganda  by  radio  is  found  in  sustaining  programs  or  programs  which 
have  no  commercial  sponsor.” 

Section  10  of  the  bill  proposes  inclusion  of  a  new  section  (Sec.  331), 
the  effect  of  which  would  be  to  require  the  licensee  of  any  station  to 
afford  a  right  of  reply  where  public  officers,  other  than  the  President  of 
the  United  States,  use  his  station  for  the  discussion  of  public  or  political 
questions.  This  right  of  reply  is  to  be  exercised  by  the  accredited 
representatives  of  the  opposition  political  party  or  parties,  and  is  to  be 
afforded  upon  the  same  terms  and  conditions  as  the  initial  discussion. 

Section  11  of  the  Senate  bill  proposes  the  addition  of  another  new 
section  (Sec.  332),  the  effect  of  which  would  be  to  clarify  the  duties  and 
responsibilities  of  a  licensee  where  his  station  was  used  by  a  candidate 
for  public  oflSce  or  by  public  officers  or  others  for  the  discussion  of  public 
or  political  questions. 

The  Senate  bill  also  proposed  a  new  Section  417,  not  proposed  in 
the  Holmes  bill.  This  new  section  authorizes  the  issuance  of  declaratory 
rulings  respecting  the  rights  and  legal  relations  of  any  person  who  is 
the  holder  of  or  applicant  for  a  license  or  a  construction  permit. 

Another  new  section  not  proposed  in  the  Holmes  bill  is  Section  418. 
In  explaining  this  proposed  new  section.  Senator  White  said:  ‘‘This 
section  is  designed  to  curb  an  alleged  tendency  upon  the  part  of  the 
Commission  to  discriminate  in  a  manner  not  authorized  by  the  statute 
between  applicants  for  broadcast  and  other  radio  facilities  and  to  require 
as  a  condition  to  grants  made,  the  doing  of  acts  which  the  Commission 
has  no  authority  under  the  statute  to  require.” 

Senator  White  gave  a  detailed  explanation  of  the  purposes  and 
provisions  of  the  White- Wheeler  Bill  (S-814)  in  introducing  the  mea.sure. 

The  following  is  the  full  text  of  Senator  White’s  statement  explain¬ 
ing  the  measure,  section  by  section : 

The  radio  bill  today  introduced  by  Senator  Wheeler  and  Senator 
White  has  its  source  in  S-1268,  a  bill  introduced  by  Senator  Wheeler  in 
a  previous  Congress;  in  S-1806  and  S-1520,  introduced  in  previous  ses¬ 
sions  by  Senator  White ;  in  recommendations  made  to  the  Federal  Com¬ 
munications  Bar  Assn,  by  a  committee  thereof ;  in  court  decisions ;  and  in 
recommendations  found  in  the  Report  of  the  Attorney  General’s  Com¬ 
mittee  on  Administrative  Procedure. 

This  measure  should  not  be  regarded  as  a  general  revision  of  our 
Communications  Act  of  1934,  but  the  changes  in  the  organization  of  the 
Federal  Communications  Commission,  in  its  procedure,  in  the  sections 
of  present  law  with  respect  to  appeals  to  the  courts,  in  the  efforts  made 
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to  assure  equality  of  right  and  opportunity  among  those  who  utilize 
radio  for  public  discussion,  in  the  attempt  to  further  provide  against 
censorship  and  in  the  authorization  of  declaratory  judgments,  make  this 
bill  of  supreme  importance  and  justify  its  study  and  approval  in  sub¬ 
stantially  its  present  form  by  the  present  Congress. 

There  follows  an  explanation  of  the  sections  of  the  bill. 

Section  1 

This  section  defines  the  terms  “license,”  “station  license,”  or 
“radio  station  license”  appearing  throughout  the  act  as  that  instrument 
of  authorization  required  by  the  act  or  the  Commission’s  rules  and  regu¬ 
lations  for  the  use  or  operation  of  radio  apparatus.  This  definition  is 
made  necessary  because  of  a  recent  tendency  upon  the  part  of  the  Com¬ 
mission  to  treat  what  are  in  fact  licenses  as  instruments  of  a  different 
character  and  lesser  import,  thereby  making  possible  avoidance  of  com¬ 
pliance  with  procedural  and  appellate  provisions  of  the  act  intended  as 
safeguards  against  arbitrary  administrative  action,  provisions  necessary 
to  be  respected  if  orderly  procedure  is  to  be  had.  This  broad  definition 
of  the  term  “license”  tends  to  insure  that  result. 

Sections  2  and  3 

Sections  2  and  3  basically  change  the  administrative  set-up  and 
functions  of  the  Commission.  They  can  be  summarized  as  the  separation 
of  the  Commission  of  seven  members  into  two  statutory  divisions  of 
three  members  each  and  a  clarification  of  the  status  and  functions  of  the 
Chairman  of  the  Commission. 

Under  this  plan  the  whole  Commission  would  have  power  and 
authority  to  adopt  and  promulgate  any  rule  or  regulation  of  general 
application  required  or  authorized  by  the  act,  including  procedural 
rules  and  regulations  for  the  Commis.sion  and  each  division.  The  whole 
Commission  would  have  plenary  authority  over  amateur  services,  emer¬ 
gency  services,  the  qualification  and  licerising  of  operators,  the  selection 
and  control  of  personnel,  the  assignment  of  bands  of  frequencies  to  the 
various  radio  services  and  many  other  subjects  and  services  as  at  present. 
But  the  present  judicial  and  quasi- judicial  functions  of  the  Commission 
would  be  vested  in  the  proposed  division  insofar  as  those  functions  relate 
to  the  most  important  and  controversial  subjects  within  the  present 
jurisdiction  of  the  Commission. 

Jurisdiction  to  hear  and  determine  all  cases  arising  under  the  act  or 
regulations,  relating  to  broadcast,  television,  facsimile,  and  kindred  com¬ 
munications  intended  for  public  reception  is  vested  in  the  Division  of 
Public  Communications.  Similar  jurisdiction  with  respect  to  common 
carriers  and  communications  intended  for  a  designated  addressee  is 
vested  in  the  Division  of  Private  Communications.  This  plan  not  only 
recognizes  the  basic  and  fundamental  differences  between  the  two  types 
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of  communications  involved  and  the  nature  of  the  questions  presented  by 
each,  but  it  also  provides  a  method  for  obtaining  proper  consideration 
of  those  cases  by  persons  who  will  be  able  to  devote  their  time  and  atten¬ 
tion  to  the  questions  committed  to  them  without  undue  interruption  or 
interference  occasioned  by  the  demands  of  basically  different  problems. 

Under  the  plan  proposed,  the  status  of  the  chairman  would  be  that 
of  an  executive  officer  and  coordinator  participating  fully  in  all  matters 
within  the  jurisdiction  of  the  Commission  except  the  determination  and 
decision  of  contested  matters  which  are  made  the  exclusive  business  of 
the  divisions.  Experience  has  amply  demonstrated  that  the  chairman 
cannot  be  expected  to  devote  the  time  and  attention  necessary  to  the 
proper  handling  and  disposition  of  these  mattere  and  also  eflBciently  to 
discharge  the  many  other  duties  which  are  unavoidably  his  under  the 
act.  As  to  these  other  duties,  an  attempt  has  also  been  made  to  clarify 
the  status  of  the  chairman  and  to  make  him,  and  him  only,  the  ofiScifd 
spokesman  and  representative  of  the  Commission  in  certain  important 
respects. 

When  the  present  act  was  before  the  Congress  in  1934,  the  bill 
passed  by  the  Senate  provided  for  a  mandatory  separation  of  the  Com¬ 
mission  into  divisions  as  is  now  proposed  but  this  plan  was  later  aband¬ 
oned  and  the  present  Commission  has  been  operating  under  a  law  which 
permitted  but  did  not  require  it  to  organize  itself  into  divisions. 

In  recent  years,  the  division  plan  has  been  entirely  abandoned  by 
the  Commission  and  it  seems  certain  that  such  abandonment  has  operated 
to  the  detriment  of  orderly  procedure  and  to  wise  administration  and 
regulation.  We  believe  students  of  our  legislation  are  thoroughly  con¬ 
vinced  of  the  wisdom  of  the  mandatory  division  plan  for  at  least  two 
important  reasons. 

They  recognize  that  there  are  fundamental  differences  in  the  two 
classes  of  communications  above  referred  to;  that  rate  making  and  pub¬ 
lic  utility  concepts  are  the  very  essence  of  private  communications  but 
have  little,  if  any,  application  to  communications  with  the  public  di¬ 
rectly;  that  there  has  been  a  tendency  upon  the  part  of  the  Commission  to 
confu.se  the  two  and  to  apply  the  same  concepts  and  philosophies  in  the 
regulation  of  the  two. 

This  must  be  avoided.  In  the  second  place,  it  is  apparent  that  the 
subjeet  of  public  or  mass  c»»niinnnications  and  the  problem  incident  to 
the  regulation  thereof  are  so  interesting  and  attractive  that  they  draw 
public  attention  :  that  on  the  other  hand,  there  is  very  little  of  news  value 
or  opportunity  for  publicity  in  tbe  regulation  of  common  carriers  and 
this  has  had  the  result  of  centering  the  attention  of  the  Commission  and 
its  personnel  almost  exclusively  on  broadcasting  and  related  problems 
and  of  preventing  the  giving  of  sufficient  attention  to  equally  important 
problems  relating  to  private  communications. 

The  changes  proposed  in  these  two  sections  would  bring  about  a 
much  needed  and  desired  separation  of  the  judicial  and  legislative  func¬ 
tions  of  the  Commission ;  would  contribute  to  a  sounder  knowledge  on 
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the  part  of  the  commissioners  of  the  communication  problems  committed 
to  them;  would  make  for  orderly  procedure  and  harmony  of  decision; 
and  would  speed  up  the  disposition  of  cases  before  the  Commission  and 
the  divisions  thereof. 

The  last  paragraph  of  section  3  gives  definite  authority  to  the  Com¬ 
mission  or  to  either  division  to  assign  or  refer  to  an  individual  commis¬ 
sioner  or  to  a  board  composed  of  an  employee  or  employees,  any  portion 
of  its  work,  business,  or  functions  but  with  an  assured  right  of  review 
by  the  Commission  or  the  appropriate  division.  This  obviates  the 
necessity  for  full  Commission  or  division  action  in  cases  where  this  is 
not  believed  necessary.  It  should  result  in  speedier  consideration  and 
decision. 

Sections  4  and  5 

These  sections  propose  certain  amendments  to  the  procedural  sec¬ 
tions  of  the  present  act  (secs.  308  and  309).  These  amendments  are 
made  necessary  by  the  restrictive  character  of  the  language  now  employ¬ 
ed  and  by  the  disposition  of  the  Commission  to  give  that  language  an  ex¬ 
tremely  literal  rather  than  a  broad  interpretation.  The  result  has  been 
to  deprive  applicants  for  certain  types  of  licenses  of  the  right  to  be  heard 
before  their  applications  are  denied  and  also  to  deprive  persons  who  are 
adversely  affected  by  the  action  of  the  Commission  in  granting  the  appli¬ 
cation  of  others,  of  an  opportunity  to  be  heard  before  the  Commission. 

The  first  amendment  to  section  308  will  make  it  clear  that  all  instru¬ 
ments  of  authorization  granted  by  the  Commission  entitling  the  holders 
to  construct  or  operate  radio  apparatus  should  in  general  be  the  subject 
of  a  written  application.  The  next  amendment  adding  new  language 
to  paragraph  (a)  of  section  308  authorizes  in  emergencies  or  in  time  of 
war  the  issuance  of  construction  permits  of  stations  or  the  operation  of 
radio  apparatus  during  the  emergency  or  war  without  the  filing  of  a 
formal  application. 

The  amendments  to  section  309  make  it  clear  that  any  person  filing 
an  application  described  in  section  309  is  entitled  as  a  matter  of  right 
to  have  his  application  handled  in  a  definite  procedural  way.  This  is  not 
assured  under  present  practice  of  the  Commission. 

The  procedure  to  be  followed  in  the  handling  of  applications  is  that 
which  was  successfully  followed  by  the  Commission  for  a  considerable 
period  of  time  pursuant  to  rules  and  regulations  enacted  by  it,  but  which 
method  was  recently  abandoned  apparently  upon  the  theory  that  the 
Commission  was  according  to  applicants  and  others  in  interest  greater 
rights  than  those  which  the  act  guaranteed  to  them.  Since  the  right  to 
notice  and  hearing  is  the  very  essence  of  orderly  procedure,  amendments 
to  the  act  which  leave  no  doubt  that  such  right  is  secured  are  absolutely 
imperative.  The  amendments  proposed  would  assure  this  result. 
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Section  6 

This  section  proposes  a  redraft  of  the  transfer  section  of  the  present 
act  (section  310  (b)  ).  As  now  drafted,  this  section  in  terms  relates 
only  to  station  licenses  and  does  not  apply  to  construction  permits  or 
other  instruments  of  authorization  which  the  Commission  may  issue  under 
its  rules  and  regulations.  The  redraft  would  remedy  this  deficiency. 
The  present  transfer  section  is  also  silent  concerning  the  procedure  to 
be  employed  by  the  Commission  in  passing  upon  such  applications  and 
the  proposed  amendment  would  remedy  this  defect  by  providing  that 
transfer  applications  be  handled  in  the  same  manner  and  in  accordance 
with  the  same  procedure  employed  in  the  handling  of  applications  for 
original  instruments  of  authorization. 

Aside  from  these  questions  of  procedure,  the  decisions  of  the  Com¬ 
mission  relating  to  transfer  applications  have  given  rise  to  the  theory 
that  the  proposed  transferee  of  a  station  license  may  be  subjected  to 
conditions  not  required  of  an  applicant  for  an  original  license.  This  is 
believed  to  be  unsound  and  has  been  due,  at  least  in  part,  to  the  fact  that 
the  statutory  standard  employed  in  the  present  transfer  section  differs 
slightly  in  phraseology  from  that  u.sed  elsewhere  in  the  act. 

By  providing  for  the  use  of  the  same  statutory  standard  in  the  pro¬ 
posed  amendment  and  by  the  use  of  other  clarifying  language,  it  is 
believed  that  this  cause  for  controversy  will  be  eliminated.  Language  is 
included  to  make  the  paragraph  apply  not  only  to  the  instrument  which 
may  be  the  subject  of  assignment,  but  to  any  rights  the  holder  of  the 
license  may  have  by  virtue  of  bis  license. 

Section  7 

This  section  proposes  amendments  to  section  315  of  the  present  act 
relating  to  the  use  of  broadcast  facilities  by  candidates  for  public  oflBce. 
The  amendments  proposed  are  the  deletion  of  the  proviso  clause  now 
appearing  in  that  section  which  provides  that  the  licensee  shall  have  no 
power  of  censorship  over  the  material  broadcast  under  the  provisions 
of  this  .section  and  the  substitution  therefor  of  clearer  language  to  the 
same  purpose  found  in  a  proposed  new  section  330.  This  present  proviso 
has  been  the  source  of  much  uncertainty  and  controversy.  We  believe 
the  change  urged  clarifies  and  enforces  the  congressional  intent. 

Section  8 

Section  8  of  the  bill  proposes  a  new  sentence  as  an  amendment  to 
section  326  of  tbe  present  act,  which  codifies  an  interpretation  placed 
upon  the  act  by  the  Supreme  Court  of  the  United  States  in  the  case  of 
the  Federal  Communications  Commission  v.  Sanders  Brothers  Radio 
Station,  decided  March  25,  1940.  In  this  case  the  Supreme  Court  said : 
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“But  the  act  does  not  essay  to  regulate  the  business  of  the  licensee.  The 
Commission  is  given  no  supervisory  control  of  the  programs  of  business  man¬ 
agement  or  of  policy.  In  short,  the  broadcasting  field  is  open  to  anyone,  provided 
there  be  an  available  frequency  over  which  he  can  broadcast  without  inter¬ 
ference  to  others,  if  he  shows  his  competency,  the  adequacy  of  his  equipment, 
and  financial  ability  to  make  good  use  of  the  assigned  channel” 

Notwithstanding  this  pronouncement  of  the  Supreme  Court,  not¬ 
withstanding  the  fact  that  no  language  can  be  found  in  the  act  which 
confers  any  right  upon  the  Commission  to  concern  itself  with  the  business 
phases  of  the  operation  of  radio  broadcast  stations  and  notwithstanding 
the  further  fact  that  section  3  (h)  of  the  act  provides  that  a  person 
engaged  in  radio  broadca.sting  should  not  be  regarded  as  a  common 
carrier,  the  Commission  has  nevertheless  concerned  itself  more  and  more 
with  such  matters.  The  charge  is  made  that  the  Commission  is  attempt¬ 
ing  to  control  both  the  character  and  source  of  pi-ogram  material  and 
the  contractual  or  other  arrangements  made  by  the  licensee  for  the 
acquisition  of  such  material. 

The  amendment  proposed  spells  out  in  black  and  white  what  it  is 
believed  was  not  only  the  original  intention  of  Congress  but  Is  its  present 
intention,  with  respect  to  this  subject,  in  the  hope  that  confusion  and 
controversy  can  be  eliminated.  The  amendment  preserves  the  prohibi¬ 
tion  now  contained  in  the  act  against  interference  with  the  right  of  free 
speech  and  that  against  the  utterance  of  obscene,  indecent,  or  profane 
language  by  means  of  radio  communication. 

Section  9 

This  section  of  the  bill  proposes  the  addition  of  an  entirely  new 
section  to  the  act  (sec.  330),  which  will  require  the  identification  of  the 
speaker  in  the  case  of  broadcasts  dealing  with  public  or  political  ques¬ 
tions  either  local.  State,  or  national  in  their  scope  and  application. 

Ever  since  the  enactment  of  the  Radio  Act  of  1927,  the  law  has  car¬ 
ried  a  provision  requiring  that  in  the  case  of  the  commercial  use  of  a 
station  the  person  or  organization  spon.soring  such  broadcast  be  identified 
in  connection  with  the  broaiica.st.  Such  a  provision  is  found  in  section 
317  of  the  present  act. 

The  proposed  new  section  would  merely  carry  the  principle  of 
identification  further  and  make  it  obligatory  in  the  discussion  of  political 
or  public  questions  to  make  clear  not  only  who  the  speaker  is  but  whose 
views  he  expresses.  It  is  unfortunately  a  fact  that  most  propaganda  by 
radio  is  found  in  sustaining  programs  or  programs  which  have  no  com¬ 
mercial  spomsor.  The  adoption  of  this  new  section  would  carry  the 
salutary  principle  of  identification  into  a  field  where  it  is  much  needed. 

Section  10 

Section  10  of  the  bill  proposes  the  inclusion  of  a  new  section  (sec. 
331)  the  effect  of  which  would  be  to  require  the  licensee  of  any  station  to 
afford  a  right  of  reply  where  public  officers,  other  than  the  President  of 
the  United  States,  use  his  station  for  the  discmssion  of  public  or  political 
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questions.  This  rifiht  of  reply  is  to  be  exercised  by  the  accredited  repre¬ 
sentatives  of  the  opposition  political  party  or  parties,  and  is  to  be  af¬ 
forded  upon  the  same  terms  and  conditions  as  the  initial  discussion. 
This  substantially  enlarges  the  scope  of  section  315  of  the  1934  act.  The 
subject  matter  of  this  proposed  section  merits  immediate  consideration. 

Section  11 

Section  11  of  the  bill  proposes  the  addition  of  another  new  section 
(sec.  332).  the  effect  of  which  would  be  to  clarify  the  duties  and  responsi¬ 
bilities  of  a  licensee  where  his  station  was  used  by  a  candidate  for  public 
office  or  by  public  officers  or  others  for  the  discussion  of  public  or  political 
questions.  The  no-censorship  clause  of  section  315  of  the  present  act 
does  not  adequately  define  the  duties  of  a  licensee  under  such  circum¬ 
stances. 

The  proposed  new  section  (sec.  332)  affords  the  licensee  an  oppor¬ 
tunity  to  examine  the  material  to  be  broadcast  before  its  intended  use 
and  to  delete  therefrom  any  material  which  is  slanderous  or  libelous  or 
which  the  licensee  may  have  rea.son  tu  believe  would  subject  him  or  his 
station  to  any  action  for  damages  or  to  a  penalty  or  forfeiture  under  any 
local.  State,  or  Federal  law  or  regulation. 

This  section  specifically  provides  that  no  licensee  of  any  broadcast 
station  shall  have  the  power  to  censor,  alter,  or  in  any  way  affect  or 
control  the  political  or  partisan  trend  of  any  material  submitted  by  a 
candidate  for  public  office  or  by  public  officers  or  others  discussing  pub¬ 
lic  and  political  questions.  With  the  exception  of  material  which  might 
subject  the  licensee  to  damages  or  penalties  or  material  which  is  sub¬ 
mitted  for  broadcast  by  or  upon  behalf  of  any  person  or  organization 
which  advocates  the  overthrow  of  government  by  force  or  violence,  the 
licensee  has  no  control  over  the  subject  matter  of  any  broadcast. 

Section  12 

Section  12  is  designed  to  clarify  provisions  of  existing  law  relative 
to  proceedings  to  enforce  or  set  aside  orders  of  the  Commission  and  in  ap¬ 
peals  from  decisions  of  the  Commission.  The  present  law  upon  this  sub¬ 
ject  is  now  found  in  section  402  of  the  act. 

Paragraph  (a)  of  section  402  of  the  pending  bill  deals  with  actions 
to  enforce  or  set  aside  orders  of  the  Commission  except  those  appealable 
under  paragraph  (b)  of  that  section.  More  specifically,  paragraph  (a) 
of  this  section  as  it  now  stands  relates  to  tho.se  orders  of  the  Commission 
entered  in  matters  involving  common  carriers  and  certain  other  orders 
relating  to  radio  broadcast  stations  not  now  appealable  to  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  under  paragraph 
(b)  of  section  402.  Under  the  proposed  amendment,  all  orders  entered 
by  the  Commission  in  the  performance  of  its  licensing  functions  would 
be  appealable  under  paragraph  (b)  and  would  not  be  brought  before  a 
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statutory  three-judge  district  court.  Moreover,  suits  brought  before  a 
statutory  three-judge  court  to  enjoin  the  enforcement  of  an  order  of  the 
Commission  could  be  brought  in  the  District  Court  of  the  District  of 
Columbia  as  well  as  in  other  judicial  districts. 

The  principal  changes  propo.sed  in  paragraph  (b)  of  section  402 
can  be  summarized  as  follows:  (1)  Persons  desiring  to  appeal  from 
orders  of  the  Commission  entered  in  all  cases  where  the  Commission 
exercises  its  licensing  functions,  must  appeal  to  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia;  (2)  language  is  adopted  which 
will  remove  doubt  as  to  which  cases  are  appealable  and  which  will  extend 
the  right  of  appeal  to  persons  which  should  have  such  right  but  which 
have  been  excluded  due  to  imperfections  in  the  present  act;  (3)  the 
time  in  which  an  appeal  must  be  taken  is  made  30  rather  than  20  days, 
as  at  present,  and  the  contents  of  the  notice  of  appeal  are  specified  with 
particularity  along  the  lines  now  provided  by  the  rules  of  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia;  (4)  jurisdiction 
is  expressly  conferred  upon  the  court  to  which  an  appeal  is  taken  to 
grant  temporary  relief  either  affirmative  or  negative  in  character;  (5) 
the  court  is  given  authority  to  specify  by  rule  what  the  record  upon 
appeal  shall  contain;  (6)  the  questions  which  can  be  raised  upon  appeal 
and  which  the  court  must  consider  in  determining  an  appeal  are  specifi¬ 
cally  enumerated;  and  (7)  the  Commis.sion  will  be  required  to  comply 
with  the  mandate  or  decision  of  the  court  upon  the  basis  of  the  record 
upon  which  an  appeal  is  taken  unless  the  court  upon  petition  shall 
otherwise  determine.  Other  provisions  of  the  present  act  relating  to  the 
right  of  persons  to  intervene  in  an  appeal  are  retained. 

All  of  these  changes  are,  in  our  opinion,  not  only  desirable  but 
necessary  if  adequate  judicial  review  of  the  Commission’s  exercise  of 
its  licensing  function  is  to  be  made  effective.  Present  language  of  section 
402,  and  particularly  paragraph  (b)  thereof,  is  so  vague  as  to  result  in 
great  doubt  concerning  the  proper  court  in  which  to  seek  judicial  review 
in  many  cases.  Moreover,  recent  decisions  of  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  and  of  the  Supreme  Court  of  the 
United  States  are  such  as  to  cast  further  doubt  upon  the  meaning  and 
application  of  these  provisions. 

Generally  speaking,  the  same  considerations  which  controlled  the 
Attorney  General ’s  committee  on  administrative  procedure  in  the  making 
of  its  recommendations  concerning  judicial  review  of  the  decisions  and 
orders  of  other  administrative  tribunals  have  prompted  the  amendments 
to  section  402  here  proposed.  But  we  have  gone  further  in  certain  re¬ 
spects  than  the  Attorney  General’s  committee  and  have  attempted  to 
adapt  the  theory  of  that  report  to  the  peculiar  problems  incident  to  the 
licensing  of  radio  stations  and  the  review  of  decisions  and  orders  of  the 
Commission  in  licensing  such  stations. 

An  important  instance  of  an  adaptation  peculiar  to  the  subject 
matter  has  to  do  with  judicial  review  of  actions  instituted  by  the 
Commission  against  the  holder  of  a  license. 
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It  is  unfortunately  the  fact  that  since  the  organization  of  the 
Federal  Radio  Commission  in  1927  certiorari  has  not  been  granted  by 
the  Supreme  Court  in  any  case  upon  the  application  of  an  individual 
litigant,  while  on  the  other  hand  only  one  such  request  for  review  has 
been  denied  when  made  by  the  Commission.  From  1927  to  1942  the 
Supreme  Court  granted  a  review  in  seven  cases  upon  petition  by  this 
governmental  agency  and  denied  only  one ;  it  granted  no  review  in  behalf 
of  a  private  litigant,  although  many  were  requested.  Obviously  the 
road  to  the  Supreme  Court  for  persons  unsuccessful  before  the  Court  of 
Appeals  is  a  one-way  street. 

We  have  attempted  to  deal  with  this  situation  and  subject  in  such  a 
way  as  to  insure  review  by  the  Supreme  Court  in  a  limited  but  most 
important  class  of  cases,  namely  those  cases  in  which  the  Commission 
on  its  own  motion  proceeds  against  the  holder  of  an  existing  license. 
This  is  by  a  provision  which  would  make  Supreme  Court  review  in  this 
class  of  cases  obligatory  upon  the  Court  rather  than  optional  with  it. 
Such  a  provision  is  not  unique  or  without  precedent.  In  other  important 
classes  of  cases  it  has  been  in  effect  and  it  should  be  adopted  here  if 
judicial  review  of  Commission  action  is  to  be  a  meaningful  rather  than 
an  empty  term. 

Section  13 

Section  13  of  the  bill  provides  for  such  changes  in  section  405  of 
the  present  law  relating  to  the  subject  of  rehearings  as  are  necessary  to 
conform  to  the  changes  in  the  administrative  organization  of  the  Commis¬ 
sion  proposed  in  sections  2  and  3  of  the  bill.  Further  provision  is  made 
for  delaying  the  effective  date  of  any  decision,  order  or  requirement 
made  in  any  ca.se  which  is  the  subject  of  petition  for  rehearing  until 
after  final  decisions  upon  such  petition. 

An  attempt  has  also  been  made  to  eliminate  doubt  now  prevalent 
concerning  when  his  petition  for  rehearing  must  be  filed  before  judicial 
review  of  the  Commission’s  order  can  be  had.  Under  the  provisions  of 
the  amendment  proposed,  the  petition  for  rehearing  will  not  be  a  con¬ 
dition  precedent  to  judicial  review  except  w’here  the  party  seeking  such 
review  was  not  a  party  to  the  proceedings  before  the  Commission  result¬ 
ing  in  such  order  or  where  the  party  seeking  such  review  relies  upon 
questions  of  law  or  fact  upon  which  the  Commission  has  been  afforded  no 
opportunity  to  pass. 

Section  14 

Section  14  of  the  hill  proposes  an  amendment  to  paragraph  (a)  of 
Section  409  of  the  present  act  which  deals  with  the  cases  heard  by  less 
than  a  quorum  of  the  Commission  or  either  division  thereof.  The  pro¬ 
cedure  einployed  by  the  Commission  in  cases  of  this  character  has  led  to 
a  great  deal  of  controversy  and  there  has  been  a  decided  lack  of  uni¬ 
formity  both  in  the  handling  of  such  matters  and  the  character  of  reports 
submitted  by  the  hearing  officer. 
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The  proposed  amendment  requires  not  only  the  submission  of  a  uni¬ 
form  type  of  report  setting  out  in  detail  and  with  particularity  all  basic 
or  evidentiary  facts  developed  as  a  result  of  the  evidence  taken  but  also 
conclusions  of  fact  and  law  upon  each  issue  submitted  for  hearing.  It 
further  makes  mandatory  the  hearing  of  oral  argument  by  the  Commis¬ 
sion  or  the  division  having  jurisdiction  of  any  case  upon  request  of  any 
party  before  the  entry  of  a  final  order.  The  Commission  or  division  is 
also  required  to  accompany  any  final  order  with  a  full  statement  in 
writing  of  all  the  relevant  facts  as  well  as  conclusions  of  law  upon  those 
facts. 

Here  again  an  attempt  has  been  made  to  conform  to  the  recommenda¬ 
tions  of  the  report  of  the  Attorney  General’s  committee  on  administra¬ 
tive  procedure,  and  these  provisions,  if  enacted,  would  be  wholly  con¬ 
sistent  with  those  recommendations  or  any  legislation  which  may  result 
therefrom. 

Section  15 

Section  15  authorizes  the  issuance  of  declaratory  rulings  respecting 
the  rights  and  the  legal  relations  of  any  person  who  is  the  holder  of  or 
applicant  for  a  license  or  a  construction  permit. 

It  is  proposed  that  whenever  necessary  to  end  a  controversy  or  to 
remove  substantial  doubt  and  uncertainty  as  to  the  application  of  this 
act  or  of  any  regulation  of  the  Commission  to  any  such  person,  the 
Commission  upon  petition  therefor,  may  hear  and  determine  the  matters 
and  things  in  issue  and  may  enter  a  judgment  ruling,  which  shall  have, 
in  the  absence  of  reversal  after  judicial  proceeding,  the  same  force  and 
effect  as  a  final  order  of  the  Commission  and  in  the  case  of  proceedings 
by  the  Commission  having  as  their  purpose  the  revocation,  modification, 
or  failure  to  renew  or  extend  an  existing  permit  or  license,  the  Commis¬ 
sion  shall  be  required  to  entertain  such  petition  for  declaratory  relief. 

Provision  is  made  for  notice  and  hearing  upon  any  such  petition 
and  for  appeal  to  the  Court  of  Appeals  of  the  District. 

This  proposal  provides  a  means  by  which  applicants  and  licensees 
may  have  a  judicial  determination  as  to  questions  of  vital  importance  to 
their  business  without  putting  in  jeopardy  their  very  business  existence. 

Section  16 

Section  16  of  the  bill  proposes  the  addition  of  an  entirely  new  section. 
This  section  is  designed  to  curb  an  alleged  tendency  upon  the  part  of  the 
Commission  to  discriminate  in  a  manner  not  authorized  by  the  statute  be¬ 
tween  applicants  for  broadcast  and  other  radio  facilities  and  to  require 
as  a  condition  to  grants  made,  the  doing  of  acts  which  the  Commission 
has  no  authority  under  the  statute  to  require. 

When  the  Congress  enacts  a  law  creating  an  administrative  tribunal 
and  defines  its  powers,  duties,  and  functions,  we  consider  it  as  funda¬ 
mental  that  the  authority  conferred  must  be  limited  by  the  enabling 
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act.  Such  a  tribunal  has  and  must  exercise  those  powers  which  are 
specifically  enumerated.  In  addition,  it  must  exercise  those  powers 
which  are  necessarily  incident  to  the  exercise  by  it  of  those  powers  ex¬ 
pressly  enumerated.  It  is  not,  however,  authorized  or  permitted  to  set 
itself  up  as  u  general  legislative  body  making  its  own  rules  of  conduct 
and  decision  wholly  apart  from  and  beyond  the  language  of  the  statute. 
The  tendency  to  do  this,  prevalent  among  virtually  all  administrative 
tribunals,  has  recently  become  very  aggravated  at  the  Commission. 
This,  in  our  opinion,  must  be  arrested  by  the  enactment  of  specific  legis¬ 
lation  along  the  lines  here  suggested. 

—V.  R.  Y. 


Bar  Chronicle  of  Recent  Events 

Radio  broadcasting  engineers  and  technicians  were  made  eligible 
for  C  gasoline  rations,  nece.ssary  for  transporting  heavy  equipment  to 
and  from  temporary  broadcasting  facilities,  by  an  order  is.sued  by  the 
Office  of  Price  Administration,  Amendment  No.  29  to  Ration  Order  No. 
5C. 

In  order  to  qualify  for  the  additional  gasoline  rations  the  appli¬ 
cants  must  show  that  alternative  means  of  transportation  are  inadequate 
and  the  equipment  must  be  regarded  as  non-portable. 


The  Selective  Service  Bureau  of  the  War  Manpower  Commission  has 
announced  that  appeals  from  Selective  Service  occupational  classifica¬ 
tions  may  be  transferred  from  the  area  in  which  a  worker  registered  to 
an  appeal  board  in  his  area  of  employment.  Heretofore  all  such  ap¬ 
peals  have  been  handled  by  the  boards  in  the  area  in  which  the  worker 
was  registered.  This  change  has  been  made  in  the  belief  that  appeals 
boards,  where  men  are  employed,  may  have  better  knowledge  of  working 
conditions,  labor  supply,  and  the  necessity  for  registrants  in  their  jobs 
than  home  boards  distantly  located. 

The  new  amendments  to  Selective  Service  Regulations  provide: 

“When  an  appeal  is  taken  from  the  cla.ssification  or  reclassification 
of  a  registrant  and  when  such  appeal  is  upon  the  ground  that  the 
registrant  should  have  been  deferred  by  reason  of  his  occupation,  the 
appeal  shall  be  transferred  to  the  board  of  appeals  having  jurisdiction 
over  the  area  in  which  the  registrant  is  employed  provided  all  the  fol¬ 
lowing  conditions  are  met  (but  not  otherwise) : 

“  (1)  The  first  person  to  appeal  from  such  clas.sification  or  reclassi¬ 
fication  files  with  his  appeal  a  written  request  for  such  transfer; 

“(2)  The  written  request  states  in  what  respect  an  occupational 
question  is  involved;  and 
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“(3)  The  written  request  states  the  name  of  the  registrant’s  em¬ 
ployer  and  the  street  address,  county,  and  State  where  the  registrant  is 
employed.” 

Under  thb  procedure,  if  a  registrant  or  his  employer  takes  the  first 
appeal  and  fails  to  request  a  transfer,  any  other  request  for  transfer  of 
appeal  is  prohibited. 

When  a  request  for  transfer  is  made  and  meets  the  requirements, 
the  case  is  forwarded  to  the  State  Director  of  the  State  in  which  the  man 
is  registered  and  is  sent  by  him  to  the  appeal  board  within  his  state,  which 
has  jurisdiction  over  the  place  of  employment  of  the  registrant  if  it  is 
in  that  State.  Otherwise,  he  forwards  it  to  the  State  Director  of  the 
State  in  which  the  registrant  is  employed  for  proper  reference  to  the 
appeal  board  where  the  man  works. 

When  a  registrant’s  case  has  been  transferred  to  a  board  of  appeal 
having  jurisdiction  over  the  area  in  which  a  registrant  is  employed,  and 
such  board  of  appeal  is  in  a  different  state  from  the  local  board  of  origin, 
either  the  State  Director  of  Selective  Service  of  the  State  in  which  the 
local  board  of  origin  is  located,  or  the  State  Director  of  the  State  in 
which  the  transfer  board  of  appeal  is  located,  may  appeal  to  the  Presi¬ 
dent  from  the  determination  of  the  transfer  board  of  appeal  if  he  deems 
it  to  be  in  the  national  interest  or  necessary  to  avoid  an  injustice. 


The  radio  industry  is  still  in  doubt  as  to  the  full  effect  of  the  recent 
order  establishing  a  minimum  work  week  of  48  hours  in  32  cities,  areas  of 
critical  labor  shortage.  A  list  of  102  additional  cities,  representing 
areas  of  labor  stringency,  has  also  been  issued,  and  it  is  expected  that 
many  of  these  cities  will  be  added  to  the  basic  list  in  the  future.  The 
32  cities  designated  as  areas  of  critical  labor  shortage,  where  the  48 
hour  week  order  applies,  are  as  follows : 

Akron ;  Baltimore ;  Bath,  Me. ;  Beaumont ;  Bridgeport ;  Brunswick, 
Ga. ;  Buffalo;  Charleston,  S.  C. ;  Cheyenne;  Dayton;  Detroit;  Elkton, 
Md. ;  Hampton  Roads,  Va. ;  Hartford;  Las  Vegas;  Macon;  Manitowoc; 
Mobile ;  New  Britain,  Conn. ;  Ogden,  Utah ;  Panama  City,  Fla. ;  Pas¬ 
cagoula,  Miss.;  Portland,  Ore.;  Portsmouth,  N.  H.;  San  Diego;  Seattle; 
Somerville,  N.  J. ;  Springfield,  Mass.;  Sterling,  Ill.;  Washington;  Water- 
bury.  Conn.;  Wichita. 

NAB  has  conducted  meetings,  attended  by  representatives  of  sta¬ 
tions  located  in  the  affected  areas,  and  a  report  of  the  industry  prob¬ 
lems  has  been  submitted  to  WMC  members. 


Since  the  issuance  of  Occupational  Bulletion  No.  27  by  National 
Selective  Service  Headquarters,  which  gave  the  critical  occupations 
within  the  communications  services,  the  list  of  such  occupations  has 
been  expanded  and  sent  to  the  local  draft  boards  throughout  the  country. 
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The  new  essential  occupations  are:  station  manager;  program  director; 
news  editor,  managing  editor,  news,  special  events,  or  public  affairs; 
traffic  manager,  radio  broadcast  technician  (all  around),  and  mainten¬ 
ance  mechanic.  Criteria  for  deferment  remains  the  same — the  occupa¬ 
tion  requires  a  reasonable  degree  of  training  and  skill  to  perform  the 
duties,  the  occupations  must  be  filled  by  persons  capable  of  performing 
the  duties  involved,  and  all  listed  occupations  require  six  months  or 
more  of  training  and  preparation. 

As  in  the  past,  inclusion  of  an  occupation  in  the  es.sential  list  does 
not  provide  blanket  deferment,  and  the  decision  on  deferment  rests  with 
the  local  draft  boards. 

— C.  F.  D. 


Judicial  Conference  Held  at  Washington 

A  Judicial  Conference,  District  of  Columbia  Circuit,  was  held  at 
the  United  States  Court  of  Appeals  Building  on  February  25-27,  1943. 
The  President  of  the  Federal  Communications  Bar  Association  was  asked 
to  name  ten  delegates  and  ten  alternates  to  attend  the  Conference  and 
this  was  done.  The  President  was  also  invited  to  serve  as  a  member  of  a 
committee  of  “Lawyers  in  the  War  Effort”  in  connection  with  the  Con- 
ferenee.  Being  unable  to  attend  because  of  absence  from  the  city,  Mr. 
Ben  S.  Fisher,  First  Vice  President,  of  the  Association,  attended  and 
read  the  following  statement: 

This  statement  covers  the  activities  of  the  Federal  Communications 
Bar  Association  in  connection  with  furtherance  of  the  war  effort. 

The  membership  of  our  A.ssociation  is  composed  of  lawyers  inter¬ 
ested  in  the  field  of  communications,  including  telephone,  telegraph  and 
radio.  It  is  obvious  that  this  general  subject  of  communications  is  of 
utmost  importance  to  our  armed  forces.  Our  first  duty  and  obligation 
is,  of  course,  to  these  armed  forces.  Inasmuch  as  most  of  our  members 
are  located  here  in  the  District  of  Columbia,  we  have  more  than  the  usual 
opportunity  to  extend  our  cooperation. 

In  addition  to  cooperating  with  the  various  departments  or  branches 
of  the  Government  in  accepting  positions  on  particular  committees,  a 
great  number  of  our  members  have  given  up  their  private  practice  and 
taken  full  time  positions  with  the  several  services  and  departments.  In 
this  connection,  the  Association  has  served  as  a  clearing  house  for  the 
placement  of  particular  men  in  particular  positions. 

To  be  more  specific  on  the  matter  of  cooperation  with  the  various 
departments  of  the  Federal  Government,  offers  of  cooperation  and  assist¬ 
ance  have  been  extended  to  the  following: 
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Federal  Communications  Commission 
War  Communications  Board 
State  Department 

War  Department,  Bureau  of  Public  Relations 

Navy  Department,  Division  of  Naval  Communications 

T reasury  Department — War  Savings  Staff 

War  Production  Board,  Radio  and  Radar  Division 

U.  S.  Army,  Office  of  Chief  Signal  Officer 

U.  S.  Navy,  Public  Relations  Division 

U.  S.  Marine  Q)rps.  Public  Relations  Division 

U.  S.  Army  Air  Force.  Division  of  Communications 

Office  of  Price  Administration 

Office  of  War  Information  (Domestic  &  Foreign  Branches) 

Bureau  of  Censorship 
War  Manpower  Commission 

As  I  have  indicated,  members  of  our  association  are  cooperating 
with  most  of  these  departments  and  bureaus,  both  directly  and  indirectly 
through  service  on  various  committees,  and  we  stand  ready  and  willing  to 
meet  every  request  for  advice  and  cooperation  throughout  the  war 
period. 

Last,  but  not  least,  this  Association  has  invested  all  of  Us  surjdtis 
funds  in  War  Savings  Bonds. 

— E.  D.  J. 


Salary  Increases  Under  Executive  Order  No.  9250 

The  rising  cost  of  living  and  the  increasingly  keen  competition  for 
the  dwindling  supply  of  civilian  manpower  have  combined  to  make  a 
knowledge  of  the  restrictions  upon  and  the  procedure  for  increasing 
salaries  and  wages  of  great  importance  to  both  employers  and  employes 
in  the  communications  industries. 

The  President’s  executive  order  No.  9250,  dated  October  3,  1942, 
was  issued  “in  order  to  control  so  far  as  possible  the  inflationary 
tendencies  and  the  vast  dislocations  attendant  thereon  which  threaten 
our  military  effort  and  our  domestic  economic  structure,  and  for  the 
more  effective  prosecution  of  the  war.’’  It  established  the  Office  of 
Economic  Stabilization,  with  former  Associate  Justice  Byrnes  of  the 
Supreme  Court  as  Economic  Stabilization  Director,  and  an  Economic 
Stabilization  Board  consisting  of  high  administration  officials  and  two 
representatives  each  of  labor,  management,  and  farmers  appointed  by 
the  President.  The  Director,  advising  and  consulting  with  the  Board,  is 
charged  with  the  duty  of  formulating  policies,  subject  to  approval  of 
the  President,  and  is  empowered  to  issue  directives  on  policy  to  the 
Federal  departments  and  agencies  concerned. 

The  wage  and  salary  stabilization  policy  announced  in  the  Presi¬ 
dent’s  order  provides,  generally,  for  the  maintenance  of  wage  rates  at 
the  levels  prevailing  on  September  15,  1942.  Salaries  of  $5,0W  per  year 
or  less  on  October  27,  1942,  and  salaries  in  excess  of  $5,000,  on  October 
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3,  1942,  cannot  be  increased  without  the  approval  of  the  National  War 
Labor  Board  or  the  Commissioner  of  Internal  Revenue,  as  the  case  may 
be.  It  prohibits,  also,  the  payment  of  salaries  in  excess  of  $25,000  after 
the  payment  of  taxes  allocable  to  the  sum  in  excess  of  $25,000. 

The  National  War  Labor  Board  has  authority  to  determine  whether 

(a)  any  wafre  payments,  or  (b)  any  salary  payments  totalling  not  more 
than  $5,000  per  annum  in  cases  where  the  employee  is  represented  by  a 
duly  recognized  or  certified  labor  organization,  and  (c)  any  salary  pay¬ 
ments  totalling  not  more  than  $5,000  per  annum  in  cases  when  the  em¬ 
ployee  is  not  employed  in  a  bona  fide  executive,  administrative  or  profes¬ 
sional  capacity  are  made  in  contravention  of  the  Emergency  Price 
Control  Act  of  October  2,  1942.  The  Commissicnier  of  Internal  Revenue 
has  jurisdiction  over  all  other  salary  payments. 

The  War  Labor  Board  may  approve  increases  in  wage  rates  if  they 
are  necessary  to  “correct  maladjustments  or  inequalities,  to  eliminate 
substandards  of  living,  to  correct  gross  inequities,  or  to  aid  in  the 
effective  prosecution  of  the  war,”  but  no  increases  granted  as  a  result 
of  voluntary  agreement,  collective  bargaining,  conciliation,  arbitration, 
or  otherwise,  and  no  decreases,  are  to  be  authorized  without  approval  of 
the  National  War  Labor  Board.  A  wage  increase  which  will  require 
a  change  in  price  ceiling  must  be  approved  by  the  Stabilization  Director 
as  well  as  by  the  Board,  but  the  National  War  Labor  Board  may 
authorize  small  total  wage  increases  or  decreases,  if  necessary  for  the 
effective  administration  of  the  order. 

If  a  group  of  employees  has  received  increases  amounting  to  15% 
in  their  average  straight  time  rates  over  the  level  prevailing  on  January 
1,  1941,  the  National  War  Labor  Board  will  not  grant  further  increases 
as  a  correction  for  maladjustments.  Requests  for  general  increases  up 
to  15%  will  be  considered  only  for  groups  in  a  bai^aining  unit,  in  a 
plant,  company,  or  industry,  depending  upon  the  circumstances  in  each 
case.  Wage  rate  inequalities  and  gross  injustices  must  represent  mani¬ 
fest  injustices  arising  from  unusual  and  unreasonable  differences  in 
wage  rates.  Cases  involving  substandards  of  living  will  be  considered 
on  their  individual  merits. 

Employers  employing  eight  individuals  or  less  are  exempt  from  the 
restrictions  upon  salary  adjustments.  Furthermore,  no  prior  approval 
is  required  in  the  case  of  an  increase  made  in  accordance  with  the  terms 
of  a  salary  agreement  or  salary  rate  schedule  and  as  a  result  of : 

(a)  individual  promotions  or  reclassifications, 

(b)  individual  merit  increases  within  established  salary  rate  ranges. 

(c)  operation  of  an  established  plan  of  salary  increases  based  on 
length  of  service. 

(d)  inerca.sed  productivity  under  incentive  plans. 

(e)  operation  of  a  trainee  system,  or 

(f)  such  other  reasons  or  circumstances  as  may  be  prescribed  in 
regulations. 
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Increases  given  under  the  above  conditions  cannot  be  used  as  a  means 
of  getting  an  increase  in  the  price  of  the  employer’s  product  or  to  resist 
an  otherwise  justifiable  reduction  in  his  price  ceiling,  however. 

While  the  applicable  regulations  indicate  ways  in  which  salary  in¬ 
creases  may  be  given,  some  with  and  some  without  prior  approval,  the 
burden  of  justifying  an  increase  in  salary  rate  is  always  upon  the 
employer.  In  any  case  where  a  salary  payment  is  determined  by  the 
Commissioner  to  have  been  made  in  contravention  of  the  Act,  the  entire 
amount  of  such  payment  is  to  be  disregarded  by  all  executive  depart¬ 
ments  and  all  other  agencies  of  the  Federal  Government  for  the  purpose 
of: 

(1)  Determining  costs  or  expenses  of  an  employer  for  the  purpose 
of  any  law  or  regulations  either  heretofore  or  hereafter  enacted 
or  promulgated,  including  the  Emergency  Price  Control  Act 
of  1942,  or  any  maximum  price  regulation  thereof : 

(2)  Calculating  deductions  under  the  revenue  laws  of  the  United 
States;  or 

(3)  Determining  costs  or  expenses  under  any  contract  made  by  or 
on  behalf  of  the  United  States. 

Any  person,  whether  employer  or  employed,  who  willfully  violates 
any  provision  of  the  Act.  or  of  any  regulation  promulgated  thereunder, 
is  subject,  upon  conviction,  to  a  fine  of  not  more  than  $1,000  or  to  im¬ 
prisonment  for  not  more  than  one  year,  or  to  both. 

Both  the  Salary  Stabilization  Unit  of  the  Bureau  of  Internal  Reve¬ 
nue  and  the  National  War  Labor  Board  have  regional  offices  established 
in  principal  cities  throughout  the  United  States.  Applications  for 
authorizations,  rulings  or  information  should  be  made  to  those  offices. 

— E.  D.  J. 


WMC  Occupational  Deferment  Policy 

By  Russell  P.  Place 

Counsel,  National  Association  of  Broadcasters 

There  is  prevalent  a  notion  that  the  Activity  and  Occupation 
Bulletins^  issued  by  the  War  Manpower  Commission  and  the  Selective 
Service  System  serve  automatically  to  defer  for  the  duration  any 
employee  working  in  any  of  the  essential  occupations  in  any  of  the 
essential  industries  therein  listed.  Nothing  could  be  farther  from  the 
truth. 

Only  the  local  boards,  under  rules  and  regulations  prescribed  by  the 
President,  have  power  under  the  statute  to  determine  claims  for  occu- 

1  Activity  and  Occupation  Bulletin  No.  29,  effective  March  I,  1943,  covers  the 
Communications  industry. 
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pational  deferment  of  rej^istrants  within  their  jurisdiction,  subject  to 
the  right  of  appeal  to  the  appeal  boards.^  The  decisions  of  local  boards 
are  final  except  where  an  appeal  is  authorized  in  accordance  with  such 
rules  and  regulations  as  the  President  may  prescribe.®  No  deferment 
shall  be  made  in  the  case  of  any  individual  except  upon  the  basis  of  the 
status  of  such  individual,  and  no  deferment  shall  be  made  of  individuals 
by  occupational  groups  or  of  groups  of  individuals  in  any  plant  or 
institution.* 

Appeals  taken  to  the  President  by  State  Directors  or  by  the  Director 
of  Selective  Service  on  (juestions  of  occupational  deferment  are  therefore 
of  doubtful  legality.  Furthermore,  in  practical  administration  of  the 
Act,  the  President  has  delegated  to  the  Director  all  power  vested  in  him 
hy  the  Act  to  hear  and  determine  appeals.  The  statute  requires  that 
appeal  boards  and  agencies  of  appeal  within  the  Selective  Service 
System  shall  be  composed  of  civilians  who  are  citizens  of  the  United 
States.®  The  Director  is  an  Army  officer. 

The  regulations  provide  that  local  boards  shall  classify  in  the  ap¬ 
propriate  classification  for  occupational  deferment,  for  a  period  not  to 
exceed  six  months,  any  registrant  found  to  be  a  “necessary  man”®  in 
any  industry,  business,  employment,  agricultural  pursuit,  governmental 
service,  or  any  other  service  or  endeavor,  or  in  training  or  preparation 
therefor,  the  maintenance  of  which  is  essential  to  the  national  health, 
safety  or  interest,’  or  the  maintenance  of  which  is  necessary  to  the  war 
production  program.®  A  registrant  shall  be  considered  a  “necessary 
man”  only  when  all  of  these  conditions  exist:  (1)  he  is,  or  but  for  a 
seasonal  or  temporary  interruption  would  be,  engaged  in  such  activity; 
(2)  he  cannot  be  replaced  because  of  a  shortage  of  persons  with  his 
qualifications  or  skill  in  such  activity;  and.  (3)  his  removal  would  cause 
a  serious  loss  of  effectiveness  in  such  activity.® 

The  Activity  and  Occupation  Bulletin  list  those  activities  and  occu¬ 
pations  therein  which  the  War  Manpower  Commission  deems  essential. 
Through  its  Bureau  of  Selective  Service,  WMC  has  transmitted  these 
bulletins  to  local  boards  and  other  agencies  of  the  Selective  Service 
System  for  their  guidance  in  determining  claims  in  respect  to  occupa¬ 
tional  deferment.  The  power  to  make  the  determination  in  each 
individual  ca.se  is  vested  in  the  local  boards,  subject  only  to  the  right  of 
appeal  to  the  boards  of  appeal. 

2 Selective  Training  and  Service  Act  of  1940,  as  amended.  Sec.  10(a)(2). 

3  Ibid. 

♦  Id.,  Sec.  5(e)(1). 

®  Id.,  Sec.  10(a)(2). 

3  Selective  Service  Regulations  (2d  Ed.),  Sec.  622.24. 

7  Id..  Sec.  622.21. 

8  Id.,  Sec.  622.22. 

» Id.,  Sec.  622.24. 
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Telegraph  Merger  Act  Becomes  Law 

On  March  9,  1943  the  President  approved  S.  158,  which,  among  other 
things,  permits  the  consolidation  and  merger  of  telegraph  carriers 
(Public  Law  4 — 78th  Congress — Ch.  10 — 1st  Session).  This  was  accom¬ 
plished  by  Section  1  of  the  bill,  which  amends  the  Communications  Act 
of  1934,  as  amended,  by  adding  at  the  end  of  Title  II  a  new  section  fol¬ 
lowing  Section  221  and  designated  as  Section  222.  Such  consolidations 
or  mergers  are  made  permissive  and  not  mandatory,  and  must  be  ap¬ 
proved  by  the  Federal  Communications  Commission  as  being  in  the 
public  interest  before  they  can  be  effected. 

The  factual  background  and  need  for  this  legislation,  as  well  as  its 
history,  in  so  far  as  it  relates  to  the  consolidation  and  merger  of  tele¬ 
graph  carriers,  are  .stated  in  the  Report  of  the  Committee  on  Interstate 
and  Foreign  Commerce  (H.  R.  78th  Congress,  1st  Session,  Report  No. 
69)  as  follows: 

“Factual  Background  and  Need  for  Legislation 

“During  the  entire  period  of  their  existence  companies  engaged  in 
telegraph  business  have  competed  strenuously  among  themselves  and 
with  other  forms  of  communication,  such  as  long-distance  telephony  and 
air  mail,  for  the  privilege  of  meeting  the  rapid  communication  demands 
of  the  Nation. 

“The  Western  Union  Telegraph  Co.,  the  Postal  Telegraph  &  Cable 
System,  and  the  Bell  Telephone  System  supply  most  of  the  public  tele¬ 
graph  service  in  the  domestic  field.  The  Bell  Telephone  System 
furnishes  a  large  and  important  amount  of  telegraph  service,  the  tele¬ 
graph  service  furnished  by  it  consisting  mostly  of  private  lines  leased 
for  telegraph  service  and  teletypewriter  exchange  (TWX)  service,  as 
distinguished  from  public  message  ser\ice. 

“Both  Western  Union  and  Postal  have  suffered  seriously  from  the 
competition  within  the  industry  and  from  forms  of  communication  other 
than  telegraph.  The  Postal  Telegraph  &  Cable  System  has  particularly 
felt  the  effects  of  such  competition,  and  its  financial  position  is  most 
precarious.  Already  the  Government,  through  the  Reconstruction 
Finance  Corporation,  has  advanced  around  $9,000,000  to  Postal  to  keep 
it  going.  Postal’s  current  monthly  loss  is  around  .$400,000.  The  Nation 
cannot  afford  to  lose  the  telegraph  service  capacity  represented  by  the 
facilities  of  that  system.  The  existence  of  strong  competitive  modes  of 
communication  outside  the  telegraph  industry  means,  moreover,  that 
merger  of  the  domestic  telegraph  carriers  will  not  result  in  a  monopoly 
in  the  domestic  communications  field.  If  such  a  merger  occurs  there  will 
still  remain  severe  and  effective  competition  between  the  merged  tele¬ 
graph  company  and  the  telephone  and  the  air  mail. 

“The  absolute  necessity  of  meeting  urgent  military  requirements 
for  essential  communications  facilities  is  making  increasingly  difficult 
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the  supplying  of  critical  materials  to  competing  carriers.  The  long-time 
prospect  is  one  of  need  for  maintenance  of  a  comprehensive,  rapid,  and 
efficient  .serNace  through  extensive  installations  of  up-to-date  high¬ 
speed  equipment.  Moreover,  the  general  economic  situation  of  tele¬ 
graph-industry  employees,  aggravated  by  a  feeling  of  insecurity  as  to 
their  employment  in  the  industry,  is  not  conducive  to  efficient  wartime 
operations,  especially  when  manpower  demands  from  outside  the  indus¬ 
try  are  so  intense.  The  need  for  a  sound  and  stable  unified  domestic  tele¬ 
graph  company  is  plain. 

“History  of  Proposed  Telegraph  Merger  Legislation 

“Before  the  Communications  Act  of  1934  was  enacted,  the  House 
Interstate  and  Foreign  Commerce  Committee,  under  authority  of  House 
Resolutions  59  and  572,  Seventy -second  Congress,  made  a  comprehensive 
investigation  of  communications  facilities.  The  data  were  assembled 
in  House  Report  1273,  Seventy-third  Congress.  This  study,  which  was 
conducted  under  the  direction  of  Dr.  Walter  M.  W.  Splawn,  as  special 
counsel,  considered,  among  other  things,  the  tendency  toward  and  the 
question  of  advisability  of  mergers  in  the  communications  field.  The 
so-called  Splawn  report  supplemented  a  special  interdepartmental  re¬ 
port  on  communications,  a  study  made  following  suggestions  by  Presi¬ 
dent  Roosevelt  in  the  summer  of  1933  to  the  then  Secretary  of  Commerce 
Roper. 

“Section  4(k)  of  the  Communications  Act  of  1934  directed  the 
Federal  Communications  Commission  to  ‘make  a  special  report  not 
later  than  February  1,  1935,  recommending  such  amendments  to  this 
act  as  it  deems  desirable  in  the  public  interest.’  On  January  21,  1935, 
the  Commission  transmitted  to  the  Congress  certain  recommendations 
for  proposed  amendments  to  the  Communications  Act  of  1934.  Chief 
of  these  proposals  was  a  new  section  222  to  provide  for  the  permissive 
consolidation  of  telegraph  companies.  Congress  took  no  formal  action 
on  this  recommendation. 

“On  March  8,  1939,  the  chairman  of  the  Senate  Committee  on 
Interstate  Commerce  introduced  Senate  Resolution  95,  which  proposed 
a  study  of  the  telegraph  industry.  Hearings  were  held  in  May  1939  by 
a  sub-committee  of  the  Senate  Committee  on  Interstate  Commerce  to  de¬ 
termine  whether  the  investigation  proposed  by  Senate  Resolution  95 
should  be  recommended  to  the  Senate.  On  June  1,  1939,  in  Senate 
Report  529  of  the  Seventy-sixth  Congress,  the  committee  recommended 
that  Senate  Resolution  95  be  passed  by  the  Senate.  On  June  19,  1939, 
the  Senate  adopted  Senate  Resolution  95.  The  authority  given  by  that 
resolution  was  subsequently  extended  by  Senate  Resolution  268  of  the 
Seventy-sixth  Congress. 

“In  response  to  a  request  from  the  Senate  Committee  on  Interstate 
Commerce,  the  Federal  Communications  Commission  submitted,  on 
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December  23,  1939,  a  report  on  the  domestic  telegraph  industry  with  a 
recommendation  that  Congress  enact  legislation  removing  the  present 
prohibition  against  merger  of  telegraph  companies.  Subsequently,  on 
February  21,  1940,  the  Commission  submitted  a  report  on  the  interna¬ 
tional  telegraph  industry,  with  a  recommendation  that  legislation  be 
enacted  to  permit  a  consolidation  of  international  radio  telegraph  and 
cable  carriers  into  a  single  unified  system.  These  two  reports  were 
printed  as  part  of  the  appendix  to  the  hearings  subsequently  held  before 
the  subcommittee  of  the  Senate  Committee  on  Interstate  Commerce 
pursuant  to  Senate  Resolution  95  (extended  by  Senate  Resolution 
268).  These  hearings  were  held  in  May  1941.  A  great  deal  of  testimony 
was  received  and  a  comprehensive  compilation  of  factual  data  with  re¬ 
spect  to  the  telegraph  industry  and  its  problems  was  assembled. 

“On  October  28,  1941,  the  Senate  Committee  on  Interstate  Com¬ 
merce  submitted  its  formal  report  (S.  Rept.  769,  77th  Cong.,  1st  sess.) 
to  the  Senate.  In  this  report,  entitled  ‘Study  of  the  Telegraph  Indus¬ 
try,’  the  committee  summarized  briefly  the  background  situation  in 
the  industry  and  the  problems  facing  the  industry,  the  employees  in 
the  industry,  the  Government,  and  the  general  public.  The  committee 
recommended  that  the  Congress  enact  legislation  making  possible  the 
voluntary  and  permissive  mergers  or  consolidations  of  telegraph  oper¬ 
ations  with  the  restriction  that  the  domestic  carriers  should  not  be  per¬ 
mitted  to  merge  with  international  carriers.  Thereafter,  members  of 
the  subcommittee  of  the  Senate  Committee  on  Interstate  Commerce  held 
a  series  of  conferences  with  representatives  of  various  carriers,  labor  or¬ 
ganizations,  and  Government  agencies. 

“On  April  9,  1942,  Senators  McFarland  and  White,  members  of 
the  subcommittee,  jointly  introduced  S.  2445.  Formal  public  hearings 
were  held  on  this  bill  in  April  and  May  1942.  On  June  16,  1942,  the 
Senate  Committee  on  Interstate  Commerce,  in  Report  No.  1490,  Seventy- 
seventh  Congress,  second  session,  reported  S.  2598  in  lieu  of  S.  2445,  with 
the  recommendation  that  it  be  passed.  On  June  22,  1942,  the  Senate 
passed  S.  2598. 

“S.  2598  was  thereupon  referred  to  the  Committee  on  Interstate 
and  Foreign  Commerce  of  the  House.  On  July  21,  22,  and  23,  1942,  a 
subcommittee  of  the  Committee  on  Interstate  and  Foreign  Commerce 
of  the  House  held  formal  public  hearings  on  S.  2598.  After  lengthy 
consideration  the  subcommittee  made  their  report  in  the  form  of  a  sub¬ 
committee  print  dated  November  24,  1942,  suggesting  a  proposed  sub¬ 
stitute  for  S.  2598  as  passed  by  the  Senate.  After  consideration  the 
full  committee  unanimously  reported  to  the  House  a  substitute  for 
S.  2598  as  it  passed  the  Senate. 

“The  Seventy -seventh  congress  expired  without  action  having  been 
taken  by  the  House  on  S.  2598,  and  the  bill  expired  with  the  Congress.  ’  ’ 

The  bill  which  finally  became  law  (S.  158)  was  introduced  in  the 
Senate  on  January  7,  1943.  The  Conference  Report  containing  the 
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final  bill  was  apfreed  to  by  the  House  and  Senate  on  February  19th  and 
February  22nd  respectively  and  the  bill  was  approved  by  the  President 
on  March  6,  1943. 

On  March  6th  the  Federal  Communications  Commission  announced 
the  appointment  of  a  three  member  committee,  consisting  of  Commis* 
.sioner  Georjre  Henry  Payne,  Chairman,  and  Commissioners  Wakefield 
and  Durr,  to  handle  the  nesrotiations  and  conduct  the  hearirifrs  required 
by  the  Act.  This  Committee  w’ill  be  assisted  by  a  staff  committee,  con- 
sistinjr  of  Chief  Accountant  William  J.  Norfleet,  as  Chairman,  and 
Assistant  General  Counsel  Benedict  P.  Cottone,  Common  Carrier  En- 
pineerinp  Chief  Manfred  K.  Toeppen  and  Chief  Economist  Dallas 
Smythe. 

In  addition  to  the  telcfrraph  merger  provisions  this  legislation  also 
amends  Section  214  of  the  Communications  Act  of  1934,  as  amended,  and 
Section  5266  of  the  Revised  Statutes  (U.  S.  Code  1940  edition.  Title 
47.  Sec.  3).  Section  214  relates  to  the  obtaininpr  of  certificates  of  public 
convenience  and  necessity  by  telepraph  and  telephone  carriers,  in  con¬ 
nection  with  construction  and  e.xtension  of  lines  and  discontinuance  of 
service  and  Section  5266  relates  to  the  transmission  of  Government 
teleprrams. 

-J.  R.  C.,  Jr. 


War  Restricts  Telephone  Industry 

A  bri«f  raviaw  of  Hio  principal  W.  P.  B.  restrictions  on  telephone  service  to  con¬ 
serve  critical  materials  and  their  effect  on  the  Bell  System. 

The  telephone  industry  has  now  been  operating  under  conservation 
orders  of  the  War  Production  Board  for  approximately  one  year.  This 
seems  an  appropriate  time,  therefore,  to  review  the  general  terms  of 
these  orders  and  to  outline  their  major  results  to  date  as  indicated  by 
their  effect  on  the  Bell  System. 

Con.servation  Order  L-50,  first  issued  on  March  2,  1942,  and  subse¬ 
quently  amended  as  of  April  23  and  September  7  in  the  same  year,  con¬ 
tains  several  provisions,  all  of  which  are  designed  to  limit  the  use  of 
scarce  and  critical  materials  by  the  industry.  As  amended  September 
7,  the  order  forbids  all  new  exchange  service  involving  more  than  a  min¬ 
imum  of  new  construction,  except  where  needed  for  war,  public  health, 
welfare  or  security;  and  the  granting  of  any  critical  materials  what¬ 
ever  to  the  telephone  companies  is  predicated  upon  the  companies  exert¬ 
ing  their  maximum  possible  efforts  to  conserve  materials  by  every 
available  means.  The  order  covers  not  only  telephone  services  but  also 
teletypewriter  and  telegraph  services  rendered  by  the  telephone  com¬ 
panies. 

As  a  result  of  the  limitations  imposed,  the  Bell  System  Companies 
in  1942  denied  about  200,000  applications  for  main  telephones  and  about 
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225,000  applications  for  other  items,  such  as  residence  extension  tele¬ 
phones,  private  branch  exchange  switchboards,  additional  lines  and 
changes  in  grade  of  service,  as  from  party  line  to  individual  line.  The 
great  majority  of  main  and  extension  telephone  applications  denied  have 
been  applications  for  residence  service. 

When  service  must  be  denied,  the  customer  may  withdraw  the  ap¬ 
plication,  or  he  may  request  the  company  to  hold  the  order  pending  the 
time  when  facilities  become  available.  The  number  of  “held  orders" 
at  the  end  of  January,  1943,  was  just  short  of  100,000,  of  which  more 
than  95,000  were  applications  for  residence  service.  The  number  of 
held  ordere  is  substantially  less  than  the  total  of  applications  denied,  the 
reason  being  that  while  an  application  may  be  denied  on  the  date  ser¬ 
vice  is  rotjuested,  in  a  subsequent  month  or  quarter  facilities  may  become 
available  and  the  service  then  furnished. 

In  addition,  many  customers,  knowing  that  service  cannot  be  fur¬ 
nished,  decide  on  their  own  initiative  not  to  place  an  application.  For 
this  reason  the  figures  on  applications  denied  do  not  fully  reflect  the 
restrictive  effect  of  the  order. 

Another  factor  which  has  reduced  the  volume  both  of  denials  and 
of  held  orders  is  the  provision  of  L-50  that  idle  facilities  which  may  later 
be  needed  for  so-called  “Schedule  A”  services  (those  required  for  war, 
public  health,  welfare  or  security  purposes)  may  be  used  to  provide 
service  on  an  interim  basis,  with  full  understanding  on  the  part  of  the 
subscriber  that  he  may  have  to  give  the  service  up. 

Order  L-50  provides  that  denials  of  service  may  be  appealed  to  the 
War  Production  Board.  Wherever  such  appeals  appear  to  be  war¬ 
ranted,  the  companies  undertake  to  make  them,  either  on  their  own 
initiative,  or,  more  frequently,  at  the  request  of  customers.  The  volume 
of  appeals  has  been  relatively  low  and  a  high  proportion  of  them  have 
been  approved.  From  March,  1942,  through  January,  1943,  appeals 
totaled  approximately  6,300.  As  of  February  15,  1943,  3,000  had  been 
approved,  about  1,800  denied,  1,400  were  pending  and  a  few  had  been 
withdrawn.  It  is  believed  that  this  record  speaks  well  for  the  manner 
in  which  this  provision  of  the  order  has  been  administered,  and  equally 
well  for  the  public’s  understanding  of  the  problem. 

In  addition  to  Order  L-50,  two  corollary  orders  of  the  War  Produc¬ 
tion  Board  largely  govern  present-day  telephone  operations.  These  are 
General  Conservation  Order  L-148  and  Preference  Rating  Order  P-130. 
L-148,  w'hich  became  effective  October  10,  1942,  requires  a  preference 
rating  of  A-7  or  better  on  all  orders  for  communications  equipment. 
Although  a  project  and  the  engineering  plans  for  it  may  conform  to  the 
terms  of  L-50,  the  telephone  company  nevertheless  can  obtain  the  nec¬ 
essary  materials  only  if  the  project  justifies  a  rating  of  A-7  or  better 
and  an  order  to  that  effect  is  obtained. 

Order  P-130  assigns  a  rating  of  AA-5  for  deliveries  of  most  ma¬ 
terials  which  the  telephone  companies  need  to  maintain  and  repair 
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their  plant.  It  also  assifrns  a  similar  ratirif;  to  materials  needed  for 
small  construction  jobs. 

In  November,  1942,  the  manufacture  of  telephones  (except  for  cer¬ 
tain  special  types  for  war  use)  was  prohibited  by  the  War  Production 
Board’s  Order  L-204. 

Durinpf  the  period  Order  L-bO  has  been  in  effect,  demands  for  tele¬ 
phone  service  have  preatly  increased  and  in  spite  of  denials  and  held 
applications  there  has  been  an  unusually  larjje  net  gain  in  telephones 
i*onnected.  To  further  conserve  critical  material  the  W.  P,  B.  has  under 
consideration  at  this  writing  further  amendments  to  Order  L-50  that 
will  include  important  additional  rtNtrictions. 

Among  these  added  restrictions  might  be: 

Elimination  of  minor  cable  and  line  extensions  to  exchange  plant 
which  have  hitherto  been  permitted.  Provision  would  be  made, 
however,  for  minor  extensions  to  serve  producers  of  substantial 
quantities  of  food. 

Limitation  of  the  length  of  wire  that  maj-  be  used  to  connect  the 
.subscriber’s  premises  to  the  exchange  line. 

Limitation  of  the  number  of  main  telephones  connected  into  a  cen¬ 
tral  office  to  a  specified  percentage  of  the  number  of  main  tele¬ 
phones  the  office  was  designed  to  serve.  This  limitation  would  serve 
to  protect  against  the  necessity  of  adding  central  office  equipment 
and  trunk  plant  in  case  of  future  increase  in  telephone  usage. 

The  effect  of  the  added  restrictions  would  be  to  materially  reduce 
the  growth  in  telephones  which  would  otherwise  be  expected. 

In  conclusion,  it  seems  proper  to  supplement  this  review  with  a  note 
on  what  the  telephone  companies  and  the  Government  have  jointly  ac¬ 
complished  in  terms  of  actual  savings  in  critical  materials.  The  pur¬ 
pose  of  the  orders  here  discussed  is  to  produce  such  savings  in  large 
amounts,  and  the  figures  given  above  as  to  their  effect  on  telephone 
growth  cover  only  one  aspect  of  the  situation. 

The  rate  of  use  of  strategic  war  materials  by  the  Bell  System  in 
December  1942,  compared  with  the  peak  rate  of  use  in  1941,  showed  sav¬ 
ings  of  79  per  cent,  in  the  use  of  iron  and  steel,  80  per  cent,  in  nickel, 
89  per  cent,  in  copper,  zinc,  lead  and  antimony,  90  per  cent,  in  tin  and 
crude  rubber,  and  96  per  cent,  in  aluminum.  These  figures  represent 
an  aggregate  saving,  in  tons,  which  is  very  large  indeed,  and  the  fact 
that  such  savings  have  been  made  while  the  telephone  companies  have 
continued  to  furnish  service  adequate  for  wartime  needs  speaks  volumes 
for  the  effectiveness  of  the  overall  program. 


— J.  R.  C.  Jb. 
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Recent  Commission  Decisions 

Since  the  Commission’s  adoption  of  its  Memorandum  Opinion  of 
April  27,  1942,  there  have  been  several  significant  decisions  interpret¬ 
ing  that  opinion  and  its  effect  upon  applications  for  authorizations. 

The  Proposed  Findings  of  the  Commission  in  the  case  of  Louis  G. 
Baltimore  (\^RE),  Docket  No.  6039  (made  final  November  30,  1942), 
was  one  of  the  first  construing  the  opinion.  This  case  involved  an  ap¬ 
plication  of  the  licensee  of  Station  WBRE  for  authority  to  construct  a 
satellite  station  at  Scranton,  Pennsylvania,  to  operate  synchronously 
with  Station  WBRE  in  Wilkes-Barre.  Hearings  were  held  on  June  18- 
19,  1941  and  May  5,  1942.  The  applicant  proposed  the  use  of  wire 
line  facilities  between  Wilkes-Barre  and  Scranton,  Pennsylvania,  a  dis¬ 
tance  of  fifteen  miles,  and  some  other  incidental  equipment,  all  of  which 
the  applicant  either  had  on  hand  or  under  option  to  purchase.  The  total 
cost  of  construction  was  estimated  between  $15,000  and  $16,000. 

In  denying  the  application,  the  Commission  stated  that  its  Memor¬ 
andum  Opinion  of  April  27,  1942  was  “for  the  purpose  of  conserving 
materials  and  the  services  of  skilled  persons  to  meet  the  requirements  of 
the  armed  services  •  •  •  The  policy  specifically  refers  to  the  use,  and 
not  to  the  acquisition  of  materials.  The  mere  fact  that  the  applicant 
has  in  his  possession  or  has  purchased  or  arranged  to  purchase  all  or 
substantially  all,  of  the  materials  necessary  to  complete  the  proposed  con¬ 
struction  does  not  place  him  in  a  position  where  his  application  may  be 
granted  under  the  present  policy.** 

At  somewhat  apparent  variance  with  this,  the  Commission  on  De¬ 
cember  2,  1942,  granted  a  modification  of  construction  permit  to  WJW, 
Inc.,  authorizing  a  move  of  that  station  from  Akron  to  Cleveland,  Ohio 
(File  No.  B2-MP-1662).  The  application  granted  by  the  Commission 
called  for  expenditures  of  some  $16,000  for  the  removal  and  reconstruc¬ 
tion  of  the  antenna  system  and  the  construction  of  a  new  building  at 
Cleveland.  The  applicant  also  specified  that  replacement  of  technical 
parts  would  be  needed  as  a  result  of  damage  which  would  be  incurred 
in  the  dismanteling  and  the  reinstallation  of  equipment. 

In  view  of  the  unequivocal  language  contained  in  the  Commission’s 
WBRE  decision,  it  is  somewhat  difficult  to  ascertain  the  distinction 
which  warranted  the  denial  in  the  one  case  and  the  grant  in  the  other. 
Since  the  Commission’s  action  in  the  WJW  case  was  taken  without  a 
written  decision,  there  is  no  discernible  guidepost  beyond  the  effect 
of  the  decision  itself. 


Section  606  of  the  Communications  Act,  among  other  things,  gives 
the  President  or  such  person  or  persons  as  he  may  designate,  power  to 
cause  the  closing  of  any  radio  broadcasting  station  and  the  removal  of 
the  equipment  therefrom.  Power  is  also  granted  thereby  to  authorize 
any  department  of  the  Government  to  use  or  control  the  station.  On 
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December  10,  1941,  the  President  issued  an  executive  order  (Executive 
Order  8964)  vesting  in  the  Board  of  War  Communications  the  powers 
granted  him  by  Section  606  of  the  Act.  In  the  broadcasting  field  the 
Board  has  exercised  the  power  only  once  and  that  was  in  connection  with 
an  international  station. 

Ehiring  the  summer  and  early  fall  of  1942,  the  Office  of  War  In¬ 
formation  and  the  Coordinator  of  Inter-American  Affairs  undertook 
to  program  all  international  stations.  The  necessity  and  desirability  of 
rigid  control  of  all  internatibnal  broadcasts  was  conceded  by  everyone. 
Under  agreements  between  the  owners  and  the  Government,  the  owners 
were  to  continue  to  operate  the  stations  technically  and  to  carry  only 
programs  supplied  by  the  Government  and  the  Government  agreed  to 
pay  the  owners  as  rent  an  amount  equal  to  their  costs. 

By  November  1,  1942,  all  licensees  of  international  stations,  with 
the  exception  of  World  Wide  Broadcasting  Corporation,  licensee  of  Sta¬ 
tions  WRUL,  WRUS  and  WRUW,  had  cooperated  with  the  Govern¬ 
ment’s  policy  and  had  signed  contracts.  On  November  2,  1942,  the 
Office  of  War  Information  and  the  Coordinator  of  Inter-American 
Affairs  issued  a  press  release  in  which  it  was  stated  that  in  their  opinion 
the  sum  demanded  by  World  Wide  Broadcasting  Corporation  (a  non¬ 
profit  organization)  would  give  the  corporation  a  substantial  profit  and 
'.hat  all  the  other  international  broadcasters  had  entered  contracts  on 
a  cost  basis.  The  licensee  claimed  that  the  disagreement  between  it 
and  the  Government  was  over  the  nature  of  the  programs  to  be  broad¬ 
cast  by  the  station.  On  November  4,  1942,  the  Board  of  War  Communi¬ 
cations  issued  an  order  (No.  24)  closing  the  stations  and  authorizing  the 
Office  of  War  Information  to  use  and  control  them.  Pursuant  to  that 
order  the  Office  of  War  Information  took  over  the  station  but  apparently 
chose  to  do  so  by  having  the  licensee  and  its  organization  run  the  station 
as  agents  of  the  Government. 

The  stations,  however,  continue  to  be  licensed  to  the  old  owners 
and  since  the  time  when  the  Government  took  over  the  licenses  have 
been  renewed. 


Proposals  of  The  Association 

(Continued  from  last  issue.) 

Ill 

Changes  in  Provisions  Relating  to  Judicial  Review 

Section  402 — Proceedings  to  Enforce  or  Set  Aside  Commission 
Orders — Appeal  in  Certain  Cases. 

Aside  from  Section  414  of  the  Act  which  provides  that  nothing 
contained  in  the  Act  shall  in  any  way  abridge  or  alter  the  remedies  now 
existing  by  common  law  or  statute,  parties  doing  business  before  the 
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Commission,  and  whose  business  and  property  are  subject  to  its  orders, 
must  depend  for  judicial  review  of  those  orders  upon  the  methods  speci¬ 
fied  in  Section  402  of  the  Act.  Most,  if  not  all,  of  the  questions  pre¬ 
sented  by  Commission  act  cannot  be  appropriately  dealt  with  under 
general  law  or  general  statute.  It  is,  therefore,  accurate  to  say  that 
Section  402  of  the  Act  both  defines  and  limits  judicial  review  of  Com¬ 
mission  orders.  This  section,  together  with  our  proposals  relating 
thereto,  appear  on  pp.  17  and  25  of  the  Committee  Print. 

The  proposals  advanced  by  us  with  respect  to  Section  402  would 
involve  a  substantial  redraft  of  this  entire  section.  But  before  taking 
up  those  proposals  in  detail,  we  desire  to  comment  upon  existing  pro¬ 
visions  of  law,  with  special  reference  to  their  origin,  interpretation,  and 
application. 

Section  402  of  the  present  Act  consists  in  essence  of  two  parts, 
and  is  derived  from  two  other  statutes  which  were  in  effect  at  the  time 
of  the  enactment  of  the  Communications  Act.  Paragraph  (a)  is  an 
adaptation  of  the  Act  of  October  22,  1913  commonly  referred  to  as  the 
Urgent  Deficiencies  Act.  It  applies  to  all  orders  of  the  Commission 
not  specifically  enumerated  in  Paragraph  (b)  to  (f),  inclusive,  con¬ 
stitute  a  virtual  redraft  of  Section  16  of  the  Radio  Act  of  1927,  as 
amended  by  Act  approved  July  1,  1930,  which  governed  appeals  from 
certain  specifically  enumerated  orders  of  the  Federal  Radio  Commis¬ 
sion  entered  by  it  in  the  exercise  of  its  licensing  function.  These  two 
separate  statutory  provisions  have  been  combined  in  Section  402  in 
such  manner  as  to  indicate  an  intention  upon  the  part  of  Congress  to 
make  one,  but  not  both,  applicable  to  any  situation  where  judicial  re¬ 
view  of  an  order  of  the  Commission  is  permitted.*’  This  section  has 
been  so  construed  by  the  Supreme  Court.  (Federal  Communications 
Commission  v.  Columbia  Broadcasting  System  of  California,  Inc.,  311 
U.  S.  132;  Seripps-Howard  Radio  Inc.,  v.  Federal  Communications 
Commission,  decided  April  6,  1942).  The  principal  difficulty  arises 
when  an  attempt  is  made  to  apply  its  provisions  to  specific  cases. 

Generally  speaking,  under  existing  law  all  orders  of  the  Commis¬ 
sion  which  relate  to  common  carriers  of  communications  and  common 
carrier  activities  are  reviewable,  if  at  all,  under  Paragraph  (a)  of  Sec- 

27  Conference  Report  No.  1918,  which  accompanied  S.  3285,  73rd  Congress,  and 
2nd  Session,  provided  at  p.  49: 

‘‘The  Senate  Bill  (Section  402),  for  the  purposes  of  cases  involving  carriers, 
carries  forward  the  existing  method  of  review  of  orders  of  the  Interstate  Com¬ 
merce  Commission,  and,  in  the  main  for  'Radio'  cases  carries  forward  the 
existing  method  of  review  of  orders  of  the  Federal  Radio  Commission:  but 
in  ‘Radio'  cases  involving  affirmative  orders  of  the  Commission  entered  in 
proceedings  initiated  upon  the  Commission's  own  motion  in  revocations,  modi¬ 
fications,  and  suspension  matters,  review  is  to  be  by  the  method  applicable  in 
the  case  of  orders  of  the  Interstate  Commerce  Commission.  The  House  pro¬ 
vision  contains  a  similar  provision  as  to  cases  involving  carriers,  but  leaves  the 
present  Section  16  of  the  Radio  Act  of  1927,  as  amended,  applicable  in  all  radio 
cases.  The  substitute  adopts  the  Senate  provision." 
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tion  402  and  in  the  manner  provided  in  the  Urgent  Deficiencies  Act. 
This  method  of  review  provides  for  a  suit  to  enforce,  enjoin,  set  aside, 
annul,  or  suspend  an  order  of  the  Commission,  and  such  suit  must  be 
brought  in  a  Federal  District  Court  where  the  plaintiff  resides  or  has 
his  principal  place  of  business.  Upon  the  filing  of  such  an  action,  the 
statute  provides  that  a  specially  constituted  court  consisting  of  three 
judges  shall  hear  and  determine  the  case.  The  statute  further  provides 
that  at  least  one  of  the  three  justices  comprising  such  a  court  shall  be 
a  Circuit  Court  justice.  When  a  case  is  tried  and  determined  by  a  three- 
judge  court  any  party  has  an  appeal  direct  to  the  Supreme  Court  of 
the  United  States  as  a  matter  of  right.  An  illustration  of  this  type  of 
case  is  Rochester  Telephone  Corporation  v.  United  States,  307  U.  S.  125, 
which  arose  from  certain  orders  of  the  Commission  holding  the  Rochester 
Telephone  Corporation  to  be  engaged  in  interstate  commerce  and  there¬ 
fore  amenable  to  certain  accounting  and  other  regulations  enacted  by 
the  Commission  for  all  interstate  communication  carriers. 

Again  speaking  in  generalities,  orders  of  the  Commission  made  in 
the  exercise  of  its  radio  licensing  function  are  appealable  under  Para¬ 
graph  (b)  of  Section  402  of  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia.  There  are,  however,  important  exceptions  to  this 
rule  as  illustrated  by  the  case  of  Federal  Communications  Commission 
V.  Columbia  Broadcasting  System  of  California,  Inc.  above  referred  to. 
In  that  case,  and  notwithstanding  much  in  the  legislative  history  of 
Section  402  which  indicated  that  Congress  intended  to  permit  appeals 
to  the  United  States  Court  of  Appeals  for  the  District  of  Columbia  in 
all  licensing  cases  initiated  by  individual  applicants.^**  the  Court  placed 
a  narrow  and  limited  construction  on  Section  402  (b).  It  held  that 
only  those  orders  specifically  referred  to  in  Section  402  (b)  could  be 
taken  to  the  United  States  Court  of  Appeals  for  the  District  of  Colum¬ 
bia,  and  implied,  although  it  did  not  directly  so  state,  that  if  review 
was  to  be  had  in  other  cases,  such  review  must  be  obtained  under  Para¬ 
graph  (a)  and  before  a  statutory  three- judge  court.  The  same  reasoning 
would  exclude  review  by  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  of  many  orders  entered  by  the  Commission  in  the 
exercise  of  its  licensing  function  in  matters  initiated  by  applicants  as 
well  as  by  the  Commission  itself. 

From  this  it  can  be  seen  that  the  uncertainties  inherent  in  the 
statutory  .scheme  and  in  its  application  did  not  end  with  the  pronounce¬ 
ment  by  the  Supreme  Court  in  the  Columbia  case.  As  a  matter  of  fact, 
they  merely  bwame  more  obvious.  While  it  is  now  possible  definitely 
to  say  that  certain  orders  of  the  Commission,  such  as  one  relating  to  the 
rates  and  practices  of  a  common  carrier  of  communications,  must  be 
reviewed,  if  at  all,  under  Paragraph  (a)  of  this  Section,  and  that  cer¬ 
tain  other  ca.se8,  such  as  one  involving  the  denial  of  an  application  for 
a  construction  permit  for  a  new  broadcast  station,  must  come  before  the 


See  Footnote  27. 


44  Journal  op  the  Federal  Communications  Bar  Association 


United  States  Court  of  Appeals  for  the  District  of  Columbia,  much  is 
left  in  doubt.  With  respect  to  many  cases  there  is  no  way  of  determin- 
ingr  short  of  actual  adjudication  which  is  the  appropriate  tribunal  for 
review,  and  recent  activities  of  the  Commission  in  the  licensing  field  have 
served  to  increase  rather  than  diminish  this  doubt  and  the  number  of 
cases  in  which  it  can  arise. 

Because  of  these  questions,  we  believe  that  the  starting  point  in 
any  rearrangement  of  Section  402  must  be  the  drawing  of  a  clear  and 
unmistakable  line  of  demarcation  between  those  cases  where  an  order 
of  the  Commission  is  to  be  reviewed  by  a  statutory  three-judge  court 
exercising  equitable  jurisdiction,  and  those  cases  which  are  to  be  re¬ 
viewed  by  an  appellate  tribunal.  We  further  believe  that  this  line 
should  be  drawn  at  a  point  where  experience  indicates  that  best  results 
will  ensue.  Carrying  out  what  we  believe  to  have  been  the  original  in¬ 
tention  of  Congress  in  this  respect,  with  changes  only  in  two  types  of 
cases,  namely,  modification  and  revocation  cases  instituted  by  the  Com¬ 
mission  on  its  own  motion,  we  have  provided  that  all  cases  resulting 
from  the  exercise  of  the  Commission’s  radio  licensing  function  will  be 
appealable  to  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  or  to  a  Circuit  Court  of  Appeals  under  Paragraph  (b)  et 
seq,  and  that  all  orders  of  the  Commission  not  resulting  from  the  exer¬ 
cise  of  the  Commis.sion ’s  licensing  function  will  fall  under  Paragraph 
(a)  and  be  reviewable  by  a  statutory  three- judge  court.  The  changes 
which  we  subsequently  propose  both  in  Paragraph  (a)  and  in  Para¬ 
graphs  (b)  to  (f)  of  Section  402  are  predicated  upon  this  basic  con¬ 
clusion  with  respect  to  division  of  jurisdiction  as  between  the.se  courts. 

Paragraph  (a) — Statutory  Three-Judge  Court  Proceedings 

Because  Paragraph  (a)  is,  with  the  exceptions  therein  stated,  an 
adaptation  of  existing  legislation  which  has  been  judicially  construed 
over  a  long  period  of  time,  we  propose  only  two  amendments  to  that 
paragraph.  Paragraph  (a),  as  now  written,  and  the  redraft  which  we 
propose  appear  on  pages  17  and  18  of  the  Committee  Print,  and  a  com¬ 
parison  thereof  will  suffice  to  indicate  the  nature  of  our  proposed  amend¬ 
ments. 

The  first  amendment  relates  to  the  exception  clause  now  appearing 
in  Paragraph  (a)  and  which  must  be  retained  if  a  division  of  jurisdic¬ 
tion  between  statutory  three-judge  courts  and  appellate  tribunals  is 
to  be  continued.  Instead  of  attempting  in  Paragraph  (a)  specifically 
to  enumerate  all  cases  which  can  be  reviewed  under  Paragraph  (b)  and 
which  therefore  are  excluded  from  the  operation  of  Paragraph  (a),  we 
propose  to  state  the  exception  more  generally  and  more  inclusively.  We 
propose  to  provide  in  Paragraph  (a)  that  statutory  three- judge  courts 
will  have  jurisdiction  to  review  all  orders  of  the  Commission  under  the 
Act  “except  those  appealable  under  the  provisions  of  Paragraph  (b) 
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hereof.”  This,  we  believe,  will  eliminate  unnecessary  questions  of  con¬ 
struction  and  will  still  retain  the  mutually  exclusive  character  of  the 
two  methods  of  judicial  review. 

The  second  amendment  relates  to  the  venue  of  suits  brought  under 
Paragraph  (a)  and  reviewable  by  a  statutory  three- judge  court.  Under 
the  statute  as  now  written,  suits  to  enjoin  or  annul  an  order  made  by  the 
Commission  under  the  procedure  specified  in  the  Urgent  Deficiencies 
Act  can  be  instituted  either  in  the  jurisdiction  where  one  of  the  com¬ 
plaining  parties  has  his  principal  office  or  his  principal  operating  of¬ 
fice.  Such  a  suit  cannot  be  brought  within  the  District  of  Columbia 
where  the  Commission  is  found  unless  jurisdiction  exists  there  for  other 
reasons.  We  believe  that  provision  should  be  made  affording  parties 
desiring  to  file  such  a  suit  a  choice  of  venue  and  have  so  provided. 
Under  our  proposal,  such  a  suit  could  be  instituted  in  the  jurisdiction 
where  they  do  business,  or  have  their  principal  office,  as  at  present,  or  in 
the  District  Court  of  the  United  States  for  the  District  of  Columbia. 
We  have  not  extended  this  choice  of  venue  to  the  Government  in  suits 
te  enforce  orders  of  the  Commission,  feeling  that  under  present  provis¬ 
ions  of  law  and  with  the  facilities  at  its  command,  the  Government  now 
has  a  sufficient  choice  of  venue. 

Paragraphs  (h)  -  (f) — Appellate  Proceedings 

It  is  with  those  paragraphs  of  Section  402  which  deal  with  appellate 
review  of  Commission  orders  entered  in  license  cases  that  most  difficulty 
arises,  and  it  is  with  respect  to  these  paragraphs  that  most  of  our  pro¬ 
posals  relate.  While  these  paragraphs  constitute  a  virtual  reenactment 
of  law  which  was  in  existence  at  the  time  of  the  enactment  of  the  Com¬ 
munications  Act,  they  have  not  been  subject  to  judicial  construction 
over  a  long  period  as  in  the  case  of  Paragraph  (a).  Moreover,  they 
deal  with  a  subject,  all  possibilities  of  which  were  not  foreseen  at  the 
time  of  the  enactment  of  the  1934  Act.  As  an  additional  reason  for 
revision,  judicial  decisions  since  1934  have  had  the  effect  of  narrowing 
and  weakening  rather  than  broadening  and  strengthening  the  appli¬ 
cation  of  these  provisions.*® 

Because  our  proposed  amendments  are  numerous  and  somewhat 
technical  in  nature,  we  will  not  attempt  a  preliminary  discussion  of  the 
problems  with  which  we  attempt  to  deal ;  instead  we  will  deal  with 
our  proposals  independently  and  paragraph  by  paragraph  in  the  order 
in  which  they  appear  in  the  Committee  Print.  In  connection  with  each 
paragraph  of  our  proposal,  we  will  comment  upon  comparable  provisions 
of  existing  law  and  point  out  the  changes  which  would  result  from  the 
adoption  of  our  proposals. 

29  Federal  Communications  Commission  v.  Pottsville  Broadcasting  Com¬ 
pany,  309  U.  S.  134,  and  Federal  Communications  Commission  v.  Sanders  Brothers 
Radio  Station,  309  U.  S.  470. 
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1.  Under  Para^rraph  (b)  of  Section  402,  which  is  found  on  pages 
18-19  of  the  Committee  Print,  an  appeal  may  be  taken  from  decisions 
of  the  Commission  in  the  cases  enumerated  only  to  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia.  In  our  proposed  amend¬ 
ment,  which  appears  on  pages  19-20  of  the  Committee  Print,  we  have 
provided  a  choice  of  venues  or  jurisdictions;  we  have  provided  that 
such  appeals  may  be  taken  as  at  present  to  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  or  to  the  Circuit  Court  of  Appeals 
of  the  United  States  within  any  circuit  wherein  the  appellant  resides  or 
has  his  principal  place  of  business. 

We  have  been  prompted  to  make  this  suggestion  for  two  reasons. 
In  the  first  place,  such  a  choice  is  provided  litigants  who  seek  to  review 
the  orders  of  practically  all  other  federal  administrative  tribunals  which 
are  national  in  their  scope  and  operation.  The  other  reason  why  we  pro¬ 
pose  alternative  venues  is  to  provide  a  method  whereby  more  than  one 
appellate  court  may  have  an  opportunity  to  pass  upon  questions  arising 
on  appeals  from  decisions  of  the  Commission  in  radio  cases.  This,  we 
believe,  will  be  conducive  to  the  growth  of  a  comprehensive  body  of  law 
upon  the  subject. 

It  is  unfortunately  the  fact  that  since  the  enactment  of  the  Radio 
Act  of  1927  the  Supreme  Court  has  never  granted  certiorari  in  a  radio 
case  upon  behalf  of  any  private  litigant  and  has  only  once  denied  such 
a  petition  when  requested  by  the  (Tovernment.  The  court  has  granted 
six  petitions  for  certiorari  upon  request  of  the  Solicitor  General  but  in 
so  far  as  private  litigants  are  concerned  the  United  States  Court  of  Ap¬ 
peals  for  the  District  of  Columbia  has  been  the  court  of  last  resort.  We 
do  not  believe  that  this  is  a  wholly  satisfactory  situation  where  the  sub¬ 
ject  is  so  important  and  where  the  effects  are  so  far  reaching. 

We  appreciate  that  there  may  be  objections  to  our  proposal  for  al¬ 
ternative  venues.  We  appreciate  that  our  proposal,  if  adopted,  would 
add  to  the  already  heavy  work  of  the  Commission ;  moreover,  that  there 
are  arguments  which  can  be  made  for  the  retention  of  exclusive  juris¬ 
diction  in  a  court  which  has  had  experience  in  cases  of  this  type  over  a 
period  of  years.  Nevertheless,  we  regard  the  situation  under  existing 
provisions  of  law  as  sufficient  to  justify  serious  consideration  of  our 
proposal. 

We  should  add  in  this  connection  that  in  the  report  of  the  Attorney 
General’s  Committee  on  Administrative  Procedure  a  suggestion  was 
made  that  the  statutory  three-judge  procedure  was  not  the  only  method 
of  securing  Supreme  Court  review  of  oases  of  a  particular  and  important 
class.  As  the  Committee  there  suggested  (page  95),  “original  jurisdic¬ 
tion  might  be  given  to  the  Circuit  Court  of  Appeals  with  the  same  ob¬ 
ligatory  appellate  jurisdiction  in  the  Supreme  Court.”  If  the  Congress 
feels  justified  in  making  such  a  provision  in  order  to  secure  adequate 
Supreme  Court  consideration  of  matters  arising  under  the  radio  pro¬ 
visions  of  the  Act,  it  goes  without  saying  that  the  major  reason,  or  at 
least  one  of  the  more  important  reasons,  for  our  suggestion  concerning 
alternative  venues  would  be  removed. 
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But  the  most  important  chaiifje  in  existinfr  law  which  would  be 
involved  by  the  adoption  of  the  proposal  now  under  consideration  re¬ 
lates  to  those  persons  who  may  bring  an  appeal  and  those  matters  which 
may  be  the  subject  of  such  an  appeal.  Since  Congress  has  attempted 
specifically  to  enumerate  those  persons  who  may  appeal  and  the  cases 
which  may  be  appealed,  this  enumeration,  by  inference  at  least,  has 
excluded  other  persons  and  other  cases  where  the  need  for  appellate  re¬ 
view  is  as  great  or  even  greater.*®  This  is  so  even  though  the  persons  and 
cases  in  question  are  affeeted  by  the  exercise  of  the  Commission’s  licens¬ 
ing  function  quite  as  mueh  as  those  which  are  specifically  enumerated 
and  even  though  the  Commission’s  determination  with  respect  to  them 
is  essentially  of  the  same  nature  as  those  specifically  enumerated  in 
this  paragraph.  Under  the  rule  announced  by  the  Supreme  Court 
in  the  Columbia  Case,  judicial  review  in  cases  or  by  persons  not  specific¬ 
ally  enumerated  in  Paragraph  (b)  of  the  Act  must  be  had  if  at  all  under 
Paragraph  (a)  and  pursuant  to  the  statutory  three-judge  method.  This 
would  appear  to  be  true  even  though  as  in  the  case  of  Crosley  Corpora¬ 
tion  V.  Federal  Communications  Commission,  70  App.  D.  C.  312.  106 
F.  (2d)  833,  the  Commission  has  called  an  application  for  a  license 
by  a  different  name  merely  for  the  purpose  of  attempting  to  avoid 
judicial  review  by  appeal  under  Paragraph  (b)  of  the  Act. 

In  the  amendment  proposed,  we  have  attempted  to  avoid  unneces- 
sarA’  questions  of  construetion  and  to  make  it  clear  that  substance  rather 
than  form  or  name  is  to  be  determinative  of  jurisdiction.  We  have  at¬ 
tempted  to  do  this  by  the  use  of  broad  rather  than  narrow  language  in 
defining  the  jurisdietion  of  courts  upon  appeal.  We  have  carried  for¬ 
ward  substantially  the  same  terminology  used  in  the  proeedural  sections 
of  the  Act  in  describing  instruments  of  authorization  which  may  be 
granted  by  the  Commission  only  upon  written  application  therefor 
(Section  308)  and  in  specifying  the  procedure  whieh  must  be  followed 
by  the  Commission  in  pa.ssing  upon  sueh  applications  (Section  309). 
We  have  attempted  to  encompa.ss  within  the  language  employed  in  this, 
the  appellate  section,  any  final  order  which  the  Commission  could  enter 
in  any  case  where  the  Commission  exercises  its  radio  licensing  power. 
The  specific  language  employed  by  us  in  this  connection  can  be  found 
on  pages  19-20  of  the  Committee  Print. 

The  net  effect  of  the  adoption  of  our  proposal  would  be  to  retain 
jurisdiction  in  the  United  States  Court  of  Appeals  for  the  District  of 

30  The  philosophy  of  strict  statutory  interpretation  was  first  applied  in  the 
Universal  Service  Wireless.  Inc.  v.  Federal  Radio  Commission,  59  App.  D.  C.  319- 
321,  41  F.  (2d)  113  (1930),  wherein  it  was  stated; 

‘The  right  of  appeal  being  a  statutory  one,  the  Court  cannot  dispense  with 

its  express  provisions,  even  to  the  extent  of  doing  equity." 

See  also  Telegraph  Herald  Company  v.  Federal  Radio  Commission,  62  App.  D.  C. 
240,  66  F.  (2d)  220  (1933). 
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Columbia  to  hear  and  determine  all  cases  arising  on  appeal  from  the 
Commission  where  it  now  has  that  jurisdiction ;  to  confer  upon  that  court 
jurisdiction  to  hear  and  determine  all  cases  of  the  same  general  class 
where  the  question  of  jurisdiction  is  now  doubtful ;  and  to  confer  upon 
the  appropriate  Circuit  Courts  of  Appeal  jurisdiction  to  hear  and  de¬ 
termine  the  same  cases  at  the  election  of  the  party  appellant. 

Section  402(c)  of  the  Act,  which  appears  on  pages  20-21  of  the 
Committee  Print,  deals  with  the  time  for  and  the  manner  of  taking  an 
appeal,  and  the  duty  of  the  Commission  with  respect  to  the  filing  and 
certification  of  the  record  made  before  it  in  the  event  that  such  an  appeal 
is  taken.  Our  proposal  with  respect  to  the  same  subject  matter  is  con¬ 
tained  in  two  paragraphs;  Paragraph  (c),  appearing  on  page  21  of  the 
Committee  Print,  and  Paragraph  (d)  appearing  on  page  22  of  the  same 
document. 

2.  We  propose  in  Paragraph  (c)  of  our  suggested  amendment  that 
the  time  within  which  an  appeal  may  be  taken  be  fixed  at  thirty  days 
rather  than  twenty  days  as  at  present,  and  that  the  time  for  taking  an 
appeal  date  from  the  time  of  the  entry  of  the  order  complained  of  rather 
than  from  its  effective  date.  Our  proposal  will  have  the  effect  of  length¬ 
ening  the  time  for  the  preparation  of  the  neces.sary  appellate  papers  and 
will  have  the  effect  of  eliminating  unnecessary  questions  concerning  the 
effective  date  of  an  order  and  consequently  the  date  upon  which  an  ap¬ 
peal  must  be  taken. 

As  to  the  first  of  these  points,  it  will  be  observed  that  the  period 
of  time  recommended  by  us  for  the  taking  of  an  appeal  (thirty  days) 
is  the  same  as  that  recommended  by  us  in  our  proposed  revision  of  Sec¬ 
tion  405  of  the  Act  for  the  filing  of  a  petition  for  rehearing.  As  to  the 
second  of  these  points,  it  seems  to  us  that  the  important  date,  and  the 
date  to  which  appellate  proceedings  should  be  anchored,  is  the  date  of 
the  entry  of  the  order  regardless  of  when  it  is  made  effective  rather 
than  some  other  date  which  can  be  extended  or  altered  by  subsequent 
order  of  the  Commission. 

Another  change  in  existing  law  which  we  propose  in  Paragraph 
(c)  of  our  amendment  has  to  do  with  the  contents  of  the  notice  of  ap¬ 
peal — a  subject  upon  which  Section  402  (c)  is  now  indefinite  and  uncer¬ 
tain.  We  propose  to  remedy  this  situation  by  incorporating  in  the 
statute  itself  the  language  now  found  in  Rule  37  of  the  General  Rules 
of  the  United  States  Court  of  Appeals  for  the  District  of  Columbia. 
This  is  to  the  effect  that  such  a  notice  “shall  contain  (1)  a  concise  state¬ 
ment  of  the  nature  of  the  proceedings  as  to  which  appeal  is  taken; 
(2)  a  concise  statement  of  the  reasons  on  which  the  appellant  intends  to 
rely,  separately  stated  and  numbered.”  Present  provisions  of  law  re¬ 
quiring  proof  of  service  of  a  notice  of  appeal  upon  the  Commission  are  to 
be  continued  in  effect. 

Finally  and  most  importantly,  Paragraph  (c)  of  our  proposed 
amendment  deals  with  the  nature  and  extent  of  the  jurisdiction  of  the 
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appellate  court  after  a  notice  of  appeal  has  been  filed.  Many  serioua 
questions  have  already  arisen  concerning  this  subject,  and  we  have  at¬ 
tempted  to  settle  these  questions  once  and  for  all  by  the  inclusion  of 
specific  provisions  which  can  leave  no  doubt  about  this  subject. 

Thus  we  have  provided  that  “Upon  the  filing  of  such  notice,  the 
court  shall  have  exclusive  jurisdiction  of  the  proceedings  and  of  the 
questions  determined  therein  and  shall  have  power,  by  order  directed 
to  the  Commission  or  any  other  party  to  the  appeal,  to  grant  such  tem¬ 
porary  relief  as  it  may  deem  just  and  proper.”  We  have  further  pro¬ 
vided  that  “Orders  granting  temporary  relief  may  be  either  affirmative 
or  negative  in  their  scope  and  application  and  may  be  such  as  to  per¬ 
mit  either  the  maintenance  of  the  status  quo  in  the  matter  in  which  the 
appeal  is  taken  or  the  restitution  of  a  position  or  status  terminated  or 
adversely  affected  by  the  order  appealed  from  and  shall,  unless  other¬ 
wise  ordered  by  the  court,  be  effective  pending  hearing  and  determination 
of  said  appeal  and  compliance  by  the  Commission  with  the  final  judgment 
of  the  court  rendered  in  said  appeal.” 

The  necessity  for  language  of  the  sort  suggested  arises  out  of  a  com¬ 
bination  of  unusual  subject  matter  and  what  appears  to  be  a  growing 
tendency  upon  the  part  of  the  courts  to  avoid  any  interference  with 
the  so-called  administrative  process  even  though  that  interference  may 
be  only  such  as  is  necessary  to  preserve  the  subject  matter  of  the  liti¬ 
gation  during  the  course  of  an  appeal  which  is  taken  from  the  Com¬ 
mission’s  action. 

Concerning  the  nature  of  the  subject  matter,  it  has  heretofore  been 
pointed  out  in  another  connection  that  continuity  of  service  is  of  the 
very  essence  of  the  communication  business.  Because  continuity  of  ser¬ 
vice  in  respect  of  a  broadcast  station  requires  continuity  of  a  license  to 
operate  that  station,  it  is  essential  that  any  effective  appellate  remedy 
must  include  the  power  in  the  appellate  tribunal  to  continue  the  license 
in  status  quo  during  the  determination  of  any  appeal  relating  thereto. 

A  person  may  have  invested  substantially  his  entire  fortune  in  a 
broadcast  station  which  has  been  operated  in  a  proper  manner  over  a 
period  of  years  when  suddenly  and  because  of  some  palpably  erroneous 
action  by  the  licensing  authority,  the  operation  of  that  station  may  be 
terminated  or  radically  changed.  This  may  result  from  action  taken 
by  the  Commission  in  terminating  or  modifying  the  license  under  which 
the  station  has  been  operated,  (»r  it  may  take  the  form  of  Commission 
action  in  granting  the  application  of  another  so  as  to  result  in  destruc¬ 
tive  electrical  interference  to  the  established  station.  In  either  event, 
unless  the  .status  quo  can  be  maintained  during  the  pendency  of  an  ap¬ 
peal  which  is  determinative  of  the  propriety  and  legality  of  the  Com¬ 
mission  ’s  action,  the  relief  afforded  by  judicial  review  is  of  no  real  con¬ 
sequence.  An  interruption  of  the  service  rendered  by  a  broadcast 
station  or  the  diminution  of  such  service  for  the  period  of  six  to  eighteen 
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months,  which  is  necessary  for  the  hearing  and  determination  of  any 
appeal,  will  in  most,  if  not  all,  cases  make  the  result  of  that  appeal  largely 
moot  irrespective  of  the  court’s  ultimate  decision. 

On  the  second  of  these  questions,  namely,  the  reluctance  of  the  courts 
to  interfere  with  the  administrative  process,  an  apt  illustration  is  af¬ 
forded  by  the  case  of  Scripps-U award  Radio,  Inc.  v.  Federal  Communi¬ 
cations  Commission  decided  originally  by  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  on  February  3,  1941.  There, 
after  having  granted  such  relief  for  a  period  of  approximately  fourteen 
years,  two  of  the  three  justices  who  heard  this  case  suddenly  arrived  at 
the  conclusion  that  the  court  had  no  power  to  grant  such  relief.  The 
reasoning  of  the  majority  was  apparently  based  upon  a  lack  of  specific 
statutory  authority  and  the  argument  advanced  by  the  Commission  to 
the  effect  that  the  granting  of  such  relief  would  constitute  judicial  in¬ 
terference  with  the  administrative  process. 

After  this  decision  was  handed  down  and  upon  petition  of  the  ap¬ 
pellant,  the  matter  was  again  heard  before  the  full  bench  of  six  justices. 
As  a  result  of  this  proceeding,  the  justices  were  equally  divided  on  the 
question  of  the  court’s  power.  This  resulted  in  the  question  being  cer¬ 
tified  to  the  Supreme  Court.  On  April  6,  1942  the  Supreme  Court  hand¬ 
ed  down  an  opinion  in  which  it  held  that  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  had  authority  in  the  exercise  of 
its  judicial  powers  and  under  general  statutory  provisions  applicable  to 
all  Federal  appellate  tribunals  to  grant  interim  relief  in  cases  appealed 
under  Section  402  (b)  (2)  of  the  Act  notwithstanding  the  absence  of 
specific  language  in  that  Act  to  that  effect. 

The  effect  of  the  court’s  decision  in  the  Scripps-H award  Case  is  to 
remove  all  doubt  concerning  the  power  of  the  United  States  Court  of  Ap¬ 
peals  for  the  District  of  Columbia  to  grant  interim  relief  in  certain 
classes  of  cases.  As  we  interpret  this  decision,  that  power  extends  to 
all  cases  where  the  holder  of  an  existing  license  appeals  from  action  of 
the  Commission  in  granting  the  application  of  another  when  such  action 
would  result  in  destructive  electrical  interference  to  the  existing  station ; 
it  probably  also  extends  to  those  cases  where  the  action  of  the  Commis¬ 
sion  granting  the  application  of  another  may  destroy  or  impair  the 
service  to  the  public  because  of  economic  injury  to  the  established  sta¬ 
tion.  It  does  not  however,  or  at  least  it  may  not,  extend  to  those  cases 
in  which  the  Commission  fails  to  renew  an  existing  license  and  the 
holder  of  that  license  appeals  from  the  order  in  question.  This  doubt 
arises  out  of  the  following  language  of  the  court  in  the  Scripps-Howard 
Case:  “Of  course,  no  court  can  grant  an  applicant  an  authorization 
which  the  Commission  has  refused.  No  order  that  the  Court  of  Ap¬ 
peals  could  make  would  enable  an  applicant  to  go  on  the  air  when  the 
Commission  has  denied  him  a  license  to  do  so.  A  stay  of  an  order  deny¬ 
ing  an  application  would  in  the  nature  of  things  stay  nothing.  It  could 


Journal  op  the  Federal  Communications  Bar  Association  51 


not  operate  as  an  affirmative  authorization  of  that  which  the  Commission 
has  refused  to  authorize.” 

Licenses  to  operate  broadcast  stations  can,  as  heretofore  pointed 
out,  be  granted  under  the  statute  only  for  a  limited  period  of  time.  They 
must,  therefore,  expire  on  a  date  certain.  Due  to  the  unwillingness  of 
the  Commission  to  employ  revocation  procedure  and  due  to  the  relatively 
short  periods  for  which  the  Commission  has  granted  licenses,  it  has 
become  the  rule  rather  than  the  exception  for  the  Commission  to  employ 
renewal  proceedings  as  a  means  of  compelling  compliance  with  its  regu¬ 
lations  or  punishing  a  licensee  for  his  failure  so  to  do.  These  cases  are 
not  only  relatively  frequent  but  they  present  some  of  the  most  funda¬ 
mental  questions  which  can  arise  under  the  Act.  It  is  therefore  essential, 
if  appellate  review  is  to  be  made  effective,  that  the  court  be  authorized 
to  continue  in  effect,  or  order  the  Commission  to  continue  in  effect,  an 
existing  license  after  the  expiration  of  the  period  for  which  it  was 
originally  granted  if  such  period  of  time  is  necessary  for  the  orderly 
disposition  of  an  appeal  involving  the  legality  of  the  Commission’s 
action  in  failing  to  renew  that  license. 

For  the  same  reasons,  it  is  necessary  that  any  interim  order  entered 
by  the  court  for  the  purpose  of  maintaining  the  status  quo  during  the 
pendency  of  an  appeal  be  continued  in  effect  not  only  until  the  final 
decision  of  the  court  but  until  compliance  by  the  Commission  with  the 
judgment  of  that  court.  A  period  of  hours,  days  or  even  longer  may 
intervene  between  the  time  in  which  an  appellate  court  enters  a  decision 
holding  Commission  action  to  have  been  unlawful  and  the  time  within 
which  the  Commission  can  and  does  comply  with  that  court’s  decision. 
Because  continuity  is  of  the  very  essence  of  communication  service, 
irreparable  injury  can  result  to  the  parties  and  to  the  public  during 
this  period  however  short.  The  language  which  we  suggest  would  re¬ 
tain  the  court’s  control  of  the  subject  matter  by  specifically  providing 
that  ‘‘unless  otherwise  ordered  by  the  court”  its  interim  order  shall 
be  effective  during  this  period. 

3.  Paragraph  (d)  of  our  proposed  amendment,  found  on  page  22 
of  the  Committee  Print,  deals  with  the  balance  of  the  subjects  covered 
by  Section  402  (c)  of  existing  law.  It  would  continue  in  effect  the 
duty  of  the  Commission  under  existing  law  to  notify  parties  in  interest 
of  the  filing  of  an  appeal  and  to  make  available  for  inspection  at  the 
offices  of  the  Commission  in  Washington  the  statement  of  reasons  there¬ 
for.  It  also  attempts  to  settle  certain  ambiguities  now  appearing  in 
Section  402  (c)  of  the  statute  concerning  the  time  and  manner  of  filing 
with  the  court  the  record  upon  which  the  Commission’s  order  is  based 
and  the  decision  of  the  Commission  with  respect  to  that  order.  Under 
the  language  suggested,  the  Commi.ssion  would  be  required  to  file  with 
the  court  both  the  record  and  its  written  decision  within  a  period  of 
thirty  days  after  the  filing  of  an  appeal.  Present  provisions  of  law 
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are  susceptible  of  an  interpretation  which  would  require  the  filinjr  of 
the  Commission’s  decision  thirty  days  after  the  filing  of  the  record.** 

4.  Paragraph  (e)  of  our  proposed  amendment,  found  on  page  23 
of  the  Committee  Print,  is  a  redraft  of  Section  402  (d)  of  existing  law 
vdth  certain  very  minor  amendments.  It  is  only  necessary  to  say  that 
its  adoption  would  continue  in  effect  present  provisions  of  law  govern¬ 
ing  the  right  of  other  parties  in  interest  to  intervene  in  appeals  taken 
and  the  steps  which  must  be  taken  by  them  to  attain  the  status  of  in¬ 
terveners. 

5.  Paragraph  (f)  of  our  proposed  amendment  appears  on  page  23 
of  the  Committee  Print.  Its  only  purpose  is  to  confer  upon  appellate 
courts  the  right  to  fix  by  rule  the  material  which  shall  be  included  in 
any  record  upon  which  an  appeal  is  to  be  heard  and  determined.  While 
this  is  now  the  practice  of  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia,  questions  have  arisen  concerning  that  court’s 
power  to  take  this  action  due  to  the  language  of  the  statute  which  re¬ 
quires  the  Commission  to  file  with  the  court  the  entire  record  made 
before  the  Commis.sion.  This  is  a  matter  which  obviously  should  be 
clarified,  and  our  suggestion  would  do  no  more. 

Paragraphs  (g)  and  (h)  of  our  proposed  amendment  provide  for 
the  modification  and  expansion  of  provisions  of  law  now  found  in  Sec¬ 
tion  402  (e)  of  the  Act.  Because  the  changes  which  we  propose  are 
rather  substantial  and  because  we  believe  that  Section  402  (e),  as  now 
drafted,  really  covers  two  subjects,  namely,  ( 1 )  the  duty  and  function  of 
the  court  in  arriving  at  its  decision  upon  an  appeal,  and  (2)  the  duty 
of  the  Commission  after  final  decision  by  the  court,  we  have  dealt  with 
this  subject  in  two  separate  paragraphs. 

6.  Paragraph  (g)  of  our  proposed  amendment  is  found  on  page 
24  of  the  Committee  Print,  and  can  be  compared  with  Paragraph  (e) 
of  Section  402  which  is  found  on  pages  23  and  24  of  that  document. 
Like  the  present  provisions  of  Section  402  (e),  our  proposed  revision 
provides  that  cases  appealed  from  the  Commission  shall  have  a  pre¬ 
ferred  status  upon  the  calendar  of  the  appellate  court;  that  “At  the 
earliest  convenient  time  the  court  shall  hear  and  determine  the  appeal 
upon  the  record  before  it  and  shall  have  power  upon  such  record  to 
enter  judgment  affirming  or  reversing  the  order  of  the  Commission,’’ 
But  in  dealing  with  the  duty  and  function  of  the  court  in  arriving  at 

In  Missouri  Broadcasting  Corp.  v.  Federal  Communications  Commission,  68 
App.  D.  C.  154,  94  F.  (2d)  623  (1937),  the  Commission  contended  that  it  should 
file  its  written  decision  after  an  appeal  had  been  noted  in  court.  The  court  answered 
this  contention  by  stating  that  if  the  Commission’s  construction  of  this  section  pre¬ 
vailed,  an  appellant  would  be  in  the  anomalous  and  underirable  position  of  at¬ 
tempting  to  assign  errors  on  appeal  without  knowing  the  grounds  or  reasons  for 
the  Commission’s  order.  In  addition  thereto,  there  would  be  the  likelihood  of  the 
Commission  writing  a  statement  of  facts  and  grounds  for  its  decision  as  an  ans\\er 
to  appellant’s  reasons  for  appeal. 
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its  decision,  we  have  gone  further  and  dealt  with  the  subject  with  greater 
particularity  than  in  the  present  law. 

Section  402  (e)  now  provides  merely  “that  the  review  by  the  court 
shall  be  limited  to  questions  of  law  and  that  findings  of  fact  by  the 
Commission,  if  supported  by  substantial  evidence  shall  be  conclusive 
unless  it  shall  clearly  appear  that  the  findings  of  the  Commission  are 
arbitrary  or  capricious.”  We  suggest  that  there  be  substituted  for  this 
language  a  provision  which  will  authorize  and  require  the  court  to  sub¬ 
ject  the  findings,  conclusions  and  ultimate  decision  of  the  Commission 
to  certain  specific  tests.  We  propose  that  “As  to  the  findiners,  con¬ 
clusions,  and  decision  of  the  Commission,  the  court  shall  consider  and 
decide,  so  far  as  necessary  to  its  decision  and  where  raised  by  the  parties, 
all  relevant  questions  of  (1)  constitutional  right,  power,  privilege  and 
immunity;  (2)  the  statutory  authority  or  jurisdiction  of  the  Commis¬ 
sion;  (3)  the  lawfulness  and  adequacy  of  Commission  procedure;  (4) 
findings,  inferences,  or  conclusions  of  fact  unsupported,  upon  the  whole 
record,  by  substantial  evidence;  and  (5)  administrative  action  otherwise 
arbitrary  or  capricious.” 

This  language  is,  with  one  unimportant  exception,  that  recommend¬ 
ed  by  the  minority  group  of  the  Attorney  General’s  Committee  on 
Administrative  Procedure,  and  is  found  in  Section  311  (e)  of  the  Bill 
recommended  by  that  group  to  carry  out  its  recommendations  (S.  674).” 
We  believe  that  its  adoption  would  provide  a  more  adequate  and  under¬ 
standable  test  both  for  the  court  called  upon  to  review  Commission 
action  and  the  parties  in  interest  to  such  a  review.  By  indicating  the 
specific  tests  to  which  Commission  action  should  be  put.  Congress  will 
not  only  advise  the  court  concerning  its  duty  in  the  matter,  but  will 
place  the  Commission  in  a  position  where  it  can  guard  itself  against  the 
commission  of  errors  which  will  invalidate  its  action.  The  inclusion  of 
such  a  provision  in  the  Act  itself  will  also  have  the  effect  of  expediting 
the  consideration  and  determination  of  appeals ;  it  will  place  the  parties 
to  an  appeal  in  position  where  the  appellate  papers  and  briefs  can  be 

*2  The  foregoing  method  of  statutory  review  paraphrases  the  rule  of  review 
which  the  Supreme  Court  evolved  in  Interstate  Commerce  Commission  v.  Union 
Pacific  Railroad  Company,  222  U.  S.  541,  547  (1912).  It  will  be  recalled  that  the 
Hepburn  Act,  34  Stat.  584,  provided  that  orders  of  the  Interstate  Commerce  ^m- 
mission  would  be  enforced  if  “regularly  made  and  duly  served  ,  .  This  vague 
phraseology  resulted  in  the  following  rule: 

“That  the  orders  of  the  Commission  are  final  unless  (1)  beyond  the  power  it 
could  constitutionally  exercise;  or  (2)  beyond  its  ‘tatutory  power:  or  (3)  based 
upon  a  mistake  of  law.  But  questions  of  fact  may  be  involved  in  the  deter¬ 
mination  of  questions  of  law,  so  that  an  order,  regular  on  its  face,  may  be 

set  aside  if  it  appears . .  (4)  to  be  .....  .  confiscatory  and  in  violation 

of  the  Constitutional  prohibition  against  taking  property  without  due  process 
of  law;  or  (5)  if  the  (Commission  acted  so  arbitrarily  and  unjustly . con¬ 

trary  to  evidence,  or  without  evidence  to  support  it;  or  (6)  if  the  authority 
therein  involved  has  been  exercised  in  such  an  unreasonable  manner  as  to 
cause  it  to  be  within  the  elementary  rule  that  the  substance  and  not  the  shadow, 
determines  the  validity  of  the  exercise  of  the  power.” 
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better  prepared  and  addressed  directly  to  questions  which  the  court  is 
under  a  duty  to  investijrate  and  determine. 

7.  Paragraph  (h)  of  our  proposed  amendment  appears  on  pages 
24-25  of  the  Committee  Print  and  should  be  compared  with  Section 
402  (e)  of  existing  law  found  on  page  23  of  that  document.  It  would 
continue  in  effect  those  provisions  of  Section  402  (e)  which  provide  that 
“In  the  event  the  court  shall  render  a  decision  and  enter  an  order 
reversing  the  order  of  the  Commission,  it  shall  remand  the  case  to  the 
Commission  to  carry  out  the  judgment  of  the  court.”  But  it  goes 
further  and  provides  certain  definite  rules  for  the  conduct  of  the  Com¬ 
mission  and  for  other  parties  to  the  appeal  after  the  court  has  remanded 
the  case  to  the  Commis.sion.  This,  w’e  believe,  to  be  necessary  in  view 
of  the  decision  of  the  Supreme  Court  in  the  case  of  Federal  Communica¬ 
tions  Commission  v.  Pottsville  Hroadcasting  Company,  309  U.  S.  134. 

In  that  case  the  Pottsville  applicant  had  filed  and  prosecuted  an 
application  before  the  Commission  but  had  been  denied  a  grant  because 
of  an  erroneous  decision  by  the  Commission  upon  a  question  of  law. 
Upon  appeal,  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  found  that  this  question  of  law  had  been  erroneously  decided, 
and  remanded  the  ca.se  to  the  Commission  for  further  action  consistent 
with  its  opinion.  Upon  remand,  the  Commission  combined  the  Pottsville 
application  with  other  applications  which  had  been  filed  with  the  Com¬ 
mission  at  a  later  date  and  upon  which  the  Commission  had  not  reached 
a  final  decision.  Notwithstanding  the  equities  inherent  in  the  situa¬ 
tion  in  favor  of  the  Pottsville  applicant  and  the  fact  that  the  .subsequent 
applications  requested  the  same  facilities  and  would,  if  granted,  pre¬ 
clude  the  granting  of  the  Pottsville  application,  the  Commission  deter¬ 
mined  that  all  applications  then  before  it  which  requested  the  same 
facilities  should  be  heard  and  considered  upon  a  comparative  basis  and 
so  ordered. 

Upon  the  entry  of  this  order,  the  Pottsville  applicant  sought  and 
secured  a  writ  of  mandamus  from  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  which  in  terms  required  the  Commission 
to  consider  its  application  upon  the  record  originally  made  and  without 
relation  to  other  applications  subsequently  filed.  Upon  certiorari,  the 
Supreme  Court  reversed  this  action  and  held  that  there  w’as  no  rule  or 
law,  statutory  or  otherwise,  which  required  the  Commission  to  give 
precedence  to  an  application  previously  heard  and  determined ;  that 
the  Commission  was  permitted  under  its  general  statutory  mandate  to 
determine  which  of  the  several  applications  before  it  would  best  serve 
the  public  interest,  convenience  and  necessity.  By  way  of  explanation 
of  what  appears  to  be  a  harsh  result,  the  court,  through  Mr.  Justice 
Frankfurter,  remarked  that  “Legislators  are  ultimate  guardians  of  the 
liberties  and  welfare  of  the  people  in  quite  as  great  a  degree  as  the 
courts,”  and  further  pointed  out  that  “Congre.ss  which  creates  and 
sustains  these  agencies  must  be  trusted  to  correct  whatever  defects 
experience  may  reveal.” 


Journal  op  the  Federal  Communications  Bar  Association  55 


We  believe  that  the  result  of  the  Pottsville  Case  even  though  per¬ 
mitted  by  existing  provisions  of  the  statute  is  most  unfortunate  and 
that  the  statute  should  be  altered  in  such  manner  as  to  make  such  a 
result  impossible.  We,  therefore,  propose  in  Paragraph  (h)  the  in¬ 
clusion  of  a  specific  provision  which  will  make  it  “the  duty  of  the 
Commission,  in  the  absence  of  proceedings  to  review  such  judgment,  to 
forthwith  give  effect  thereto,  and  unless  otherwise  ordered  by  the  court, 
to  do  so  upon  the  basis  of  the  proceeilings  already  had  and  the  record 
upon  which  said  appeal  was  heard  and  determined.” 

We  are  moved  to  make  this  recommendation  for  several  reasons. 
In  the  first  place,  we  believe  that  if  the  law  is  continued  in  effect  as  now 
written,  inequities  will  result  to  others  who  have  diligently  filed  and 
prosecuted  applications  which  have  been  denied  by  the  Commission 
through  no  fault  or  error  of  the  applicant.  This  appears  to  us  to  have 
been  the  result  in  the  Pottsville  case.  In  the  second  place,  such  a  result 
is  not  neces.sary  to  enable  the  Commission  to  grant  licenses  to  those 
applicants  who  are  best  able  to  render  an  adequate  or  the  best  service; 
in  any  case,  any  applicant  can  apply  for  the  facilities  already  granted 
to  another  and  this  could  have  been  done  in  the  Pottsville  ease  by  the 
applicants  who  subsequently  filed.  Thirdly,  it  is  a  matter  of  common 
knowledge  within  the  industry  that  with  broadcast  facilities  limited  as 
they  are  by  technical  and  scientific  factors,  it  is  not  impossible  for 
parties  who  desire  to  construct  a  new  station  to  wait  until  others  have 
done  the  necessary  preliminary  work  and  then  later  file  for  the  same 
facilities.  We  do  not  say  that  this  was  done  in  the  Pottsville  case,  but 
we  do  say  that  the  court’s  decision  in  that  case  is  conducive  to  such  a 
result.  Finally,  we  believe  that  there  should  be  a  closer  relationship 
between  the  Commission  and  the  reviewing  courts  with  respect  to  the 
handling  and  disposition  of  those  cases  which  have  reached  the  stage 
of  judicial  review.  Apparently  this  cannot  be  secured  without  a  specific 
statutory  provision  such  as  we  suggest. 

Other  provisions  of  our  Paragraph  (h)  continue  in  effect  those 
provisions  of  Section  402  (e)  relating  to  the  finality  of  the  judgment  of 
the  reviewing  court  and  make  such  judgment  subject  only  to  review  by 
the  Supreme  Court  upon  writ  of  certiorari  pursuant  to  Section  240  of 
the  Judicial  Code.  Due  to  questions  recently  raised  in  the  Scripps- 
Howard  Case,  we  believe  that  it  might  also  be  desirable  to  confer  upon 
the  reviewing  court  the  right  to  certify  questions  arising  in  such  cases 
to  the  Supreme  Court  pursuant  to  Section  239  of  the  Judicial  Code. 

8.  Paragraph  (i)  of  our  proposed  amendment,  which  is  found  on 
page  25  of  the  Committee  Print,  would  carry  forward  without  change 
the  provisions  of  Section  402  (f)  of  existing  law  relating  to  the  assess¬ 
ment  of  costs.  This  will  enable  the  court  in  its  discretion  to  enter 
judgment  for  costs  in  favor  of  or  against  an  appellant  or  parties  inter¬ 
vening  in  an  appeal,  but  will  not  permit  the  assessment  of  costs  against 
the  Commission. 


The  End. 
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Attention,  Members  in  Service 

It  is  urged  that  any  member  of  the  Federal  Communications 
Bar  Association  who  enters  the  armed  services  of  the  United 
States,  or  who  is  already  serving,  communicate  that  fact  to  the 
Secretary  of  the  association,  Mr.  Lester  Cohen,  Colorado  Build¬ 
ing,  Washington,  D.  C.,  and  state  the  address  to  which  he  desires 
the  Journal  and  any  communication  from  the  Association  to 
be  sent.  Any  change  in  address  should  be  reported  promptly, 
also. 

This  information  is  particularly  important  since  it  has  been 
decided  that  no  membership  dues  will  be  charged  members  in 
the  service.  Other  members  are  requested  also  to  submit  the 
names  and  addresses  of  members  known  to  them  to  be  serving 
with  the  armed  forces. 


Recent  Court  Decisions 

National  Broadcasting  Company,  Inc.,  et  al.  v.  United  States  et  al.^ 
Columbia  Broadcasting  System,  Inc.,  v.  United  States,  et  al.^ 

The  Chain  Broadcasting  Regulations  were  promulgated  pursuant 
to  a  valid  exercise  by  the  Federal  Communications  Commission  of  quasi¬ 
legislative  power  delegated  to  that  agency  by  Congress.  The  delegation 
and  the  promulgation  were  both  in  accordance  with  constitutional  and 
statutory  requirements.  This  decision  of  the  Supreme  Court  made  res 
judicata  the  question  of  the  validity  of  these  regulations  which  first 
reached  the  stage  of  litigation  in  the  District  Court  for  the  Southern 
District  of  New  York,*  went  to  the  Supreme  Court  for  review  of  the 
lower  court’s  denial  of  jurisdiction  based  on  the  holding  that  the  admin¬ 
istrative  process  had  not  been  exhausted,  was  remanded  to  the  lower 
court  on  the  finding  that  the  regulations  were  of  such  finality  and  con¬ 
sequence  to  warrant  their  review  on  the  merits,®  and  was  returned  to  the 
Supreme  Court  for  review  of  the  summary  judgment  that  the  regula¬ 
tions  were  in  conformity  with  the  requirements  of  the  Constitution  and 
the  Communications  Act  of  1934.^ 


^  Nos.  554-555  decided  by  the  Supreme  Court  on  May  10,  1943. 
2  44  F.  Supp.  688  (1942). 

8  316  U.  S.  407  (1942);  316  U.  S.  447  (1942). 

<47  F.  Supp.  940  (1940). 
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Justice  Frankfurter  in  writing  the  decision  for  the  Court  followed 
the  same  order  as  the  lower  court  in  the  consideration  of  the  arguments 
of  the  appellants.  lie  summarized  these  arguments  as  follows : 

“The  appellants  attack  the  validity  of  these  Regulations  along  many  fronts. 
They  contend  that  the  Commission  went  bevond  the  regulatory  powers  con¬ 
ferred  upon  it  by  the  Communications  Act  of  1934;  that  even  if  the  Commis¬ 
sion  were  authorized  by  the  Act  to  deal  with  the  matters  comprehended  by  the 
Regulations,  its  action  is  nevertheless  invalid  because  the  Commission  mis¬ 
conceived  the  scope  of  the  Act.  particularly  S  313  which  deals  with  the  applica¬ 
tion  of  the  anti-trust  laws  to  the  radio  industry;  that  the  Regulations  are 
arbitrary  and  capricious;  that  if  the  Communications  Act  of  1934  were  con¬ 
strued  to  authorize  the  promulgation  of  the  Regulations,  it  would  be  an  un¬ 
constitutional  delegation  of  legislative  power;  and  that,  in  any  event,  the  Reg¬ 
ulations  abridge  the  appellants'  right  of  free  speech  m  violation  of  the  First 
Amendment." 

To  reach  a  decision  on  the  first  argument,  the  Court  considered 
the  development  of  radio  broadcasting,  the  legislative  history  of  the 
Communications  Act  of  1934  and  the  Act  itself.  Its  conclusion  on  this 
point  is  expressed  in  the  following  words: 

“The  avowed  aim  of  the  Communications  Act  of  1934  was  to  secure  the 
maximum  benefits  of  radio  to  all  the  people  of  the  United  States.  To  that  end 
Congress  endowed  the  Communications  Commission  with  comprehensive  pow¬ 
ers  to  promote  and  realize  the  vast  potentialities  of  radio.  Section  303(g)  pro¬ 
vides  that  the  Commission  shall  'generally  encourage  the  larger  and  more  ef¬ 
fective  use  of  radio  in  the  public  interest’;  subsection  (i)  gives  the  Commission 
specific  'authority  to  make  special  regulations  applicable  to  radio  stations  en¬ 
gaged  in  chain  broadcasting’;  and  suWction  (r)  empowers  it  to  adopt  ‘such 
rules  and  regulations  and  prescribe  such  restrictions  and  conditions,  not  incon¬ 
sistent  with  law,  as  may  be  necessary  to  carry  out  the  provisions  of  this  Act.' 

“These  provisions,  individually  and  in  the  aggregate,  preclude  the  notion 
that  the  Commission  is  empowered  to  deal  only  with  technical  and  engineering 
impediments  to  the  ‘larger  and  more  effective  use  of  radio  in  the  public  in¬ 
terest.’  W’e  cannot  find  in  the  Act  any  such  restriction  of  the  Commission’s 
authority . 

“In  essence,  the  Chain  Broadcasting  Regulations  represent  a  particulariza¬ 
tion  of  the  Commission’s  conception  of  the  'public  interest’  sought  to  be  safe¬ 
guarded  by  Congress  in  enacting  the  Communications  Act  of  1934.” 

Like  the  lower  court,  the  Court  looked  to  the  legislative  history  of 
Section  303 (i)®  of  the  Act  for  its  meaning.  It  found  that  this  provis¬ 
ion  is  the  .same  as  Section  4(h)  of  the  Radio  Act  of  1927,  that  Section 
4(h)  was  introduced  initially  as  a  Senate  Committee  amendment  to 
the  House  bill  of  the  1927  Act,  and  that  it  read  as  follows : 

“(C)  The  commission,  from  time  to  time,  as  public  convenience,  interest, 
or  necessity  requires,  shall — 

(j)  When  stations  are  connected  by  wire  for  chain  broadcasting,  determine 

the  power  each  station  shall  use  and  the  wave  lengths  to  be  used  during  the 

5  The  Commission  was  authorized  “to  make  special  regulations  applicable  to 
radio  stations  engaged  in  chain  broadcasting.” 
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time  stations  are  so  connected  and  so  operated,  and  make  all  other  regu¬ 
lations  necessary  in  the  interest  of  equitable  radio  service  to  the  listeners 
in  the  communities  or  areas  affected  by  chain  broadcasting.” 

The  Court  could  not  find  any  explanation  in  the  conference  reports  of 
the  change  in  phrasing  but  it  did  discover  the  statement  that  the  juris¬ 
diction  conferred  upon  the  Commission  by  the  conference  bill  was  sub¬ 
stantially  identical  w’ith  that  conferred  by  the  bill  passed  by  the  Senate. 
It  then  concluded  its  findings  on  the  point  with  the  following  deduction : 

“We  agree  with  the  District  Court  that  in  view  of  this  legislative  history, 
§  303(i)  cannot  be  construed  as  no  broader  than  the  first  clause  of  the  Senate 
amendment,  which  limited  the  Commission’s  authority  to  the  technical  and  en¬ 
gineering  phases  of  chain  broadcasting.  There  is  no  basis  for  a>suming  that  the 
conference  intended  to  preserve  the  first  clause,  which  was  of  limited  scope, 
and  abandon  the  second  clause,  which  was  of  general  scope,  by  agreeing  upon 
a  provision  which  was  broader  and  more  comprehensive  than  those  it  sup¬ 
planted." 

The  Court  then  considered  the  argument  that  the  Commission  in 
the  Regulations  misconceived  the  scope  of  the  1934  Act  since  it,  the 
Commission,  considered  questiotis  in  relation  to  monopoly  and  unrea¬ 
sonable  restraints  on  commerce  apart  from  convictions  of  violating  the 
anti-trust  laws  and  made  an  ultra  vires  attempt  to  enforce  the  anti-trust 
laws. 

The  appellants  claimed  that  Section  311  of  the  Act  restricted  the 
Commission  from  considering  monopoly  and  unreasonable  restraints 
on  commerce  except  insofar  as  it  must  refuse  to  renew  a  license  that  has 
been  revoked  by  a  court  for  violation  of  the  anti-trust  laws  and  it  may 
refuse  a  license  to  an  applicant  adjudged  guilty  by  a  court  of  a  violation 
of  the  anti-trust  laws.  To  the  appellants,  consideration  by  the  Com¬ 
mission  of  monopolistic  practices  engaged  in  by  an  applicant  for  a  license 
in  order  to  determine  whether  it  could  or  could  not  grant  the  applica¬ 
tion  in  the  public  interest  was  clearly  beyond  the  scope  of  the  statutory 
powers  of  that  body. 

The  Court  could  not  agree  that  the  Commission  was  restricted  from 
considering,  along  with  other  factors,  monopolistic  practices  in  order  to 
arrive  at  a  determination  in  the  public  interest.  The  Court  expressed 
its  views  on  this  point  as  follows: 

“By  clarifying  in  §  311  the  scope  of  the  Commission’s  authority  in  dealing 
with  persons  convicted  of  violating  the  anti-trust  laws.  Congress  can  hardly  be 
deemed  to  have  limited  the  concept  of  "public  interest”  so  as  to  exclude  all 
considerations  relating  to  monopoly  and  unreasonable  restraints  upon  commerce. 
Nothing  in  the  provisions  or  history  of  the  Act  lends  support  to  the  inference 
that  the  Commission  was  denied  the  power  to  refuse  a  license  to  a  station  not 
operating  in  the  “public  interest,”  merely  because  its  misconduct  happened  to 
be  an  unconvicted  violation  of  the  anti-trust  laws.” 

Neither  could  the  Court  agree  with  the  argument  that  the  Commis- 
.sion  was  attempting  to  administer  the  anti-trust  laws.  It  believed  that 
the  Commission’s  Report  clearly  indicated  that  such  a  move  was  not 
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intended  and  supported  this  conclusion  by  quoting  from  the  Commis¬ 
sion’s  Report.  Part  of  this  quotation  is: 

"We  do  not  predicate  our  jurisdiction  to  issue  the  regulations  on  the  ground 
that  network  practices  violate  the  anti-trust  laws.  We  are  issuing  the  regula¬ 
tions  because  we  have  found  that  the  network  practices  prevent  the  maximum  of 
radio  facilities  in  the  public  interest.’’® 

Regulations  cannot  successfully  he  assailed  as  arbitrary  and  ca¬ 
pricious  because  they  may  be  unwise.  The  Court,  in  stating  this  pre¬ 
cept  of  administrative  law,  said  that  the  wisdom  of  the  regulations  is 
something  that  comes  exclusively  within  the  province  of  the  Commission 
as  there  is  no  authority  for  the  Court  to  substitute  its  judgment  for  that 
of  the  Commission  in  matters  which  the  latter  was  created  to  control. 
The  Court  further  could  not  find  the  Regulations  arbitrary’  and  capricious 
on  the  grounds  that  there  was  no  evidence  to  support  them  or  procedural 
safeguards  were  lacking.  The  Court  felt  that  the  evidence  the  Com¬ 
mission  collected  during  its  long  investigation,  of  network  practices  was 
sufficient  to  support  the  ruling  that  certain  practices  followed  by  net¬ 
works  were  not  in  the  public  interest.  It  found  that  the  Commission 
realized  that  the  wisdom  of  any  of  the  regulations  would  have  to  be 
tested  by  experience  and  had  resolved  not  to  make  itself  inflexible  to 
the  policies  expressed  in  the  Regulations,  but  would  exercise  in  each 
case  that  comes  before  it  an  ultimate  judgment  as  to  whether  the  appli¬ 
cant  would  or  would  not  serve  the  public  interest,  although  it,  the  ap¬ 
plicant,  had  not  observed  in  some  respect,  or  entirely,  the  Regulations. 

The  three  remaining  arguments  of  the  appellants  w’ere  given  only 
brief  comment.  To  the  argument  that  the  standard  of  “public  conven¬ 
ience,  interest,  or  necessity,’’  which  governs  the  exercise  of  authority 
delegated  to  the  Commission  by  Congress  is  so  vague  and  indefinite  that 
if  it  be  construed  as  comprehensively  as  the  words  permit,  the  delega¬ 
tion  of  legi.slative  authority  is  unconstitutional,  the  Court  replied  in  the 
same  words  it  answered  such  an  argument  in  N.  Y.  Central  Securities 
Co.  v.  United  States,  287  U.  S.  12,  12-25.  These  words  were: 

"It  is  a  mistaken  assumption  that  it  is  a  mere  Rcneral  reference  to  public 
welfare  without  any  standard  to  guide  determinations.  I'he  purp<)se  of  the 
Act,  the  requirements  it  imposes,  and  the  context  of  the  provision  in  question 
show  the  contrary.” 

A  denial  of  a  license  to  persons  who  engaged  in  certain  specified 
network  practices  was  not  considered  by  the  Court  to  be  a  denial  of 
free  speech.  On  this  point  the  Court  said : 

"The  right  of  free  speech  does  not  include,  however,  the  right  to  use  the 
facilities  of  radio  without  a  license.  The  licensing  system  established  by  Con¬ 
gress  in  the  Communications  Act  of  1934  was  a  proper  exercise  of  its  power  over 
commerce.  The  standard  it  provided  for  the  licensing  of  stations  was  the  ‘pub¬ 
lic  interest,  convenience,  or  necessity.’  Denial  of  a  station  license  on  that  ground, 
if  valid  under  the  .Act,  is  not  a  denial  of  free  speech.’’ 

6  Report  on  Chain  Broadcasting.  83n  3. 
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Disposition  of  the  case  by  the  lower  court  by  granting  the  Govern¬ 
ment’s  motion  for  summary  judgment  was  held  to  be  proper.  The  Court 
said  that  the  lower  court  could  probably  only  consider  the  case  by  a 
review  of  the  evidence  before  the  Commission. 

Justice  Murphy  in  the  beginning  of  his  dissenting  opinion  expressed 
very  serious  concern,  in  regard  to  the  change  in  radio  broadcasting  that 
the  Chain  Broadcasting  Regulations  will  effect  considering  that  they, 
in  his  opinion,  have  no  basis  in  statutory  authority.  The  Justice  said: 


"In  the  dissemination  of  information  and  opinion  radio  has  assumed  a  posi¬ 
tion  of  commanding  importance,  rivalling  the  press  and  the  pulpit.  Owing  to 
its  physical  characteristics  radio,  unlike  the  other  methods  of  conveying  infor¬ 
mation,  must  be  regulated  and  rationed  by  the  government.  Otherwise  there 
would  be  chaos,  and  radio’s  usefulness  would  be  largely  destroyed.  But  because 
of  its  vast  potentialities  as  a  medium  of  communication,  discussion  and  propa¬ 
ganda.  the  character  and  extent  of  control  that  should  be  exercised  over  it  by 
the  government  is  a  matter  of  deep  and  vital  concern.  Events  in  Europe 
show  that  radio  may  readily  be  a  weapon  of  authority  and  misrepresentation, 
instead  of  a  means  of  entertainment  and  enlightenment.  It  may  even  be  an 
instrument  of  oppression.  In  pointing  out  these  possibilities  I  do  not  mean  to 
intimate  in  the  slightest  that  they  are  imminent  or  probable  in  this  country,  but 
they  do  suggest  that  the  construction  of  the  instant  statute  should  be  approached 
wih  more  than  ordinary  restraint  and  caution,  to  avoid  an  interpretation  that 
is  not  clearly  justified  by  the  conditions  that  brought  about  its  enactment,  or 
that  would  give  the  Commission  greater  powers  than  the  Congress  intended 
to  confer." 

The  Justice  could  not  find  any  direct  authority  or  authority  de¬ 
rived  by  “reasonable  construction  or  necessary  inference’’  for  the  Com¬ 
mission  “to  regulate  the  broadca.sting  industry’’  or  “to  control  the 
complex  operations  of  the  national  networks’’  in  the  manner  it  will 
through  the  Chain  Broadcasting  Regulations.  He  noted  that  the  Court 
had  stated  in  Columbia  Broadcasting  System  v.  United  States,  316  U 
S.  407,  416  (1942)  that  the  Communications  Act  of  1934  does  not  give  in 
terms  the  Commission  authority  to  regulate  the  contractual  relations 
between  networks  and  stations.  The  authority,  if  any.  is  incident  to  the 
Commission’s  power  to  grant  or  withhold  licenses.  He  could  not  find 
any  such  authority  in  the  sections  of  the  Act  which  vested  in  the  Com¬ 
mission  discretionary  authority  in  the  selection  of  persons  to  use  the 
“air  waves’’  nor  in  the  sections  that  specified  the  information  the  Com¬ 
mission  should  require  on  applications  or  the  section  that  required  the 
fair  distribution  of  broadcasting  facilities  among  the  several  states  and 
communities  to  provide  each  with  efficient  service,  or  in  the  sections 
which  state  how  the  Commission  should  deal  with  persons  guilty,  or  in 
the  control  of  persons  guilty  of  a  violation  of  the  federal  anti-trust  laws, 
nor  in  the  section  that  provides  that  the  Commission  shall  grant  an 
applicant  a  license  to  operate  a  station  if  it  would  be  in  the  “public 
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convenience,  interest,  or  necessity.”  In  support  of  these  views  he 
quoted  from  the  Sanders  and  Nelson  Bros,  cases.® 

The  Justice  also  looked  at  the  legislative  history  of  Section  303  (i) 
and  gave  much  consideration  to  Sections  311  and  313  which  deal  with 
monopoly.  He  could  not  conclude,  like  the  majority  did,  that  the 
original  phrasing  of  the  Senate  amendment  from  which  came  Section 
4(b)  of  the  Radio  Act  of  1927  and  Section  303(i)  connoted  any  broader 
meaning  than  could  be  derived  from  the  problem  it  was  designed  to  cope 
with,  and  that  was  the  interference  of  the  signals  of  larger  stations 
broadcasting  chain  programs  with  the  signals  of  smaller  and  weaker 
stations.  To  the  Justice  the  problem  was  one  of  technical  scope  only 
and  the  context  of  the  Senate  amendment  which  was  changed  in  con¬ 
ference  to  the  present  wording  of  Sction  303  (i)  should  not  be  con¬ 
strued  to  cover  the  business  relations  of  networks  with  radio  stations. 
On  the  question  of  monopoly  Justice  Murphy  said: 

"In  my  opiniun  these  provisions  (§S  311  and  313)  clearly  do  not  and  were 
not  intended  to  confer  independent  authority  on  the  Commission  to  supervise 
network  contracts  or  to  enforce  competition  between  radio  networks  by  with¬ 
holding  licenses  from  stations,  and  do  not  justify  the  Commission  in  refusing 
a  license  to  an  applicant  otherwise  qualified,  because  of  business  arrangements 
that  may  constitute  an  unlawful  restraint  of  trade,  when  the  applicant  has  not 
been  finally  adjudged  guilty  of  violating  the  anti-trust  laws,  and  is  not  con¬ 
trolled  by  one  so  adjudged." 

The  Justice’s  views  on  the  whole  subject,  in  which  Justice  Roberta 
agrees,  are  summarized  in  the  following  quotation  from  his  opinion: 

"It  is  evident  from  the  record  that  the  Commission  is  making  its  determina¬ 
tion  of  whether  the  public  interest  would  be  served  by  renewal  of  an  existing 
license  or  licenses,  not  upon  an  examination  of  written  applications  presented 
to  it,  as  required  by  SS  308  and  300,  but  upon  an  investigation  of  the  broad¬ 
casting  industry  as  a  whole,  and  general  findings  made  in  pursuance  thereof 
which  relate  to  the  business  methods  of  the  network  companies  rather  than  the 
characteristics  of  the  individual  stations  and  the  peculiar  needs  of  the  areas 
served  by  them.  If  it  had  been  the  intention  of  the  Congress  to  invest  the  Com¬ 
mission  with  the  responsibility,  through  its  licensing  authority,  of  exercising 
far-reaching  control — as  exemplified  by  the  proposed  regulations — over  the  busi¬ 
ness  operations  of  chain  broadcasting  and  radio  networks  as  they  were  then  or 
are  now  organized  and  established,  it  is  not  likely  that  the  Congress  would 
have  left  it  to  mere  inference  or  implication  from  the  test  of  ‘public  conven¬ 
ience.  interest  or  necessity,’  or  that  Congress  would  have  neglected  to  include  it 

’  "The  Act  does  not  e'-say  to  regulate  the  business  of  the  licensee.  The  Commis¬ 
sion  is  given  no  supervisory  control  of  the  programs,  of  business  management  or 
of  policy.  In  short,  the  broadcasting  field  is  open  to  anyone,  provided  there  be 
an  available  frequency  over  which  he  can  broadcast  without  interference  to  others, 
if  he  shows  his  competency,  the  adequacy  of  his  equipment,  and  financial  ability  to 
make  good  use  of  the  assigned  channel.”  F.  C.  C.  v.  Sanders  Bros.  Radio  Station, 
309  U.  S.  470,  475  (1940). 

*  “The  criterion  of  'public  convenience,  interest  or  necessity’  is  not  an  indefinite 
standard,  but  one  to  be  interpreted  by  its  context,  by  the  nature  of  radio  trans¬ 
mission  and  reception,  by  the  scope,  character  and  quality  of  services.’’  Federal 
Radio  Cximm’n.  v.  Nelson  Bros.  Co.,  289  U.  S.  266,  285  (1933).  According  to  the 
Justice,  there  is  nothing  in  the  context  of  the  standard  of  "public  convenience,  in¬ 
terest  or  necessity"  to  justify  the  Regulations. 
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among  the  considerations  expressly  made  relevant  to  license  applications  by 
S  308(b).  The  subject  is  one  of  such  scope  and  importance  as  to  warrant  ex¬ 
plicit  mention.  To  construe  the  licensing  sections  (55  307,  306,  309,  310)  as  grant¬ 
ing  authority  to  require  fundamental  and  revolutionary  changes  in  the  business 
methods  of  the  broadcasting  networks — methods  which  have  been  in  existence 
for  several  years  and  which  have  not  been  adjudged  unlawful — would  inflate 
and  distort  their  true  meaning  and  extend  them  beyond  the  limited  purposes 
which  they  were  intended  to  serve." 


Federal  Communications  Commission  v.  National  Broadcasting  Company,  Inc.,  (KOA), 

et  al.i 

On  writ  of  certiorari  to  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  that  court’s  decision  in  this  case  was  broufjht  be¬ 
fore  the  Supreme  Court  for  review.  The  lower  court  had  held  that  the 
licensee  of  Station  KOA,  the  National  Broadcastinf;  Company,  was  en¬ 
titled  as  a  matter  of  riprht  by  statute  and  under  the  constitution  to  in¬ 
tervene  in  the  hearinj?  on  the  application  of  Station  WHDH  for  increase 
in  power  and  operation  unlimited  in  time.  KOA  and  WHDII  both  op¬ 
erate  on  the  frequency  of  850  kilocycles.  Previous  to  the  prrant  of 
WHDH’s  application  and  the  chanfre  in  Section  3.25  of  the  Federal 
Communications  Rules,  the  frequency  of  850  kilocycles  was  a  clear  chan¬ 
nel  on  which  only  one  station  operated  nighttime.  KOA  was  the  dom¬ 
inant  station  operating  with  50  kilowatts  power  and  unlimited  time. 
WHDH  was  a  one  kilowatt  station  and  operated  daytime  oidy  until 
sunset  Denver  time.  When  Section  3.25  of  tne  rules  was  amended  to 
place  the  frequency  of  850  kilocycles  in  the  category  of  a  class  1-B 
channel  and  WHDH’s  application  for  5  kilowatts  power  and  unlimited 
time  was  granted,  KOA  no  longer  enjoyed  freedom  from  interference 
in  its  primary  and  secondary’  service  areas  which  was  its  position  before 
the  changes  were  made.  The  Commission  denied  KOA  intervention  in 
the  hearing  on  WHDH’s  application  holding  that  KOA  had  no  statutory 
right  to  interx’ene  as  the  grant  to  WHDH  would  not  affect  KOA’s  license 
and  that  it  could  be  heard  amicus  curiae  and  by  the  filing  of  a  brief. 
The  Supreme  Court  affirmed  the  decision  of  the  lower  court  in  which 
the  holding  of  the  Commission  was  reversed. 

Unlike  the  lower  court,  there  was  no  question  either  among  the 
majority  or  minority  ruling  on  the  ca.se  whether  KOA’s  right  to  inter¬ 
vene  was  under  Section  303(f)  or  Section  312(a)*  of  the  Communica¬ 
tions  Act  of  1934.  The  Section  under  which  the  right  existed,  if  any, 
was  decided  at  the  out.set  to  be  312 (b).^ 

1  No.  585  decided  by  the  Supreme  Court  on  May  17,  1943. 

2  Section  312(b)  provides;  “.\ny  station  license  hereafter  granted.  .  .  may  be 

modified  by  the  Commission . if  in  the  judgment  of  the  Commission  such  action 

will  promote  the  public  interest,  convenience  and  necessity.  .  .  .  Provided,  however, 
That  no  such  order  of  modification  shall  become  final  until  the  holder  of  such  out¬ 
standing  license . shall  have  been  notified  in  writing  of  the  proposed  action 

and  the  grounds  or  reasons  therefor  and  shall  have  been  given  reasonable  oppor¬ 
tunity  to  'how  cause  why  such  an  order  of  modification  should  not  issue." 
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The  alteration  of  the  Commission’s  Rules  (Section  3.25)  transfer¬ 
ring  the  frequency  of  850  kilocycles  from  the  tabulation  of  class  1(A) 
clear  channels  to  the  tabulation  of  class  1-B  channels  and  the  grant  of 
WHDH’s  application  were  considered  by  the  Court  to  have  the  following 
result: 


“The  Commission’s  order  deprives  KOA  of  freedom  from  interference  in 
its  night  service  over  a  large  area  lying  east  of  the  Mississippi  River.  Further¬ 
more,  the  order  opens  the  way  for  Canada,  Mexico  and  Cuba,  signatories  to 
the  broadcasting  agreement,  to  acquire  the  right  to  operate  stations  which  may 
cause  channel  interference  at  night  on  KOA’s  frequency  within  the  United 
States." 

The  effect  of  the  Commission’s  action  on  its  grant  of  authority  to 
KOA  was  then  stated: 

“These  rules  (in  regard  to  clear  channels)^  were  incorporated  in  the  terms 
of  KOA’s  license  which  granted  it  a  frequency  of  850  kilocycles  and  a  power  of 
850  kilowatts.  To  alter  the  rules  so  as  to  deprive  KOA  of  what  had  been  as¬ 
signed  to  it.  and  to  grant  an  application  which  would  create  interference  on 
the  channel  given  it,  was  in  fact  and  in  substance  to  modify  KOA’s  license." 

The  Court  then  rea.soned  that  this  action  entitled  KOA  to  interven¬ 
tion  as  a  matter  of  right: 

"Thi^♦  being  so.  Section  312(b)  requires  that  it  be  made  a  party  to  the 
proceeding.  We  can  accord  no  other  meaning  to  the  language  of  the  proviso 
which  requires  that  the  holder  of  the  license  which  is  to  be  modified  must  have 
notice  in  writing  of  the  proposed  action  and  the  grounds  therefor  and  must  be 
given  a  reasonable  opportunity  to  show  cause  why  an  order  of  modification 
should  not  issue.  Certainly  one  who  is  to  be  notified  of  a  hearing  and  to  have 
the  right  to  show  cause  is  not  to  be  considered  a  stranger  to  the  prcxeeding 
but  is.  by  the  very  provisions  of  the  statute,  to  be  made  a  party.” 

The  Court’s  opinion  in  regard  to  the  sufficiency  of  the  petition  for 
intervention  differed  from  that  expressed  in  the  decision  written  for 
the  lower  court.  It  will  be  recalled  that  in  the  lower  court’s  decision, 
it  was  held  that  the  second  petition  for  intervention  was  sufficient  to 
establish  that  KOA  had  a  right  to  intervene.  The  Court  felt  that  the 
right  to  intervene  did  not  depend  on  the  sufficiency  of  the  petition  since 
KOA  was  entitled  under  the  Act  to  be  brought  in  as  a  party.  It  treated 
this  matter  as  follows : 

“It  is  not  necessary  to  discuss  at  any  length  the  <;ufficiency  of  the  petitions 
to  intervene  if,  as  we  have  held,  the  Act  itself  provided*  that,  in  such  an  in¬ 
stance  as  the  present,  KO.A  was  entitled  to  be  brought  in  as  a  party.  A  licensee 
cannot  show  cause  unless  it  is  afforded  opportunity  to  participate  in  the  hearing, 
to  offer  evidence,  and  to  exercise  the  other  rights  of  a  party.” 

As  to  the  sufficiency  of  the  opportunity  to  be  heard,  which  is  pro¬ 
vided  under  the  Commission ’s  discretionary  authority,  the  Court  said : 


3  Italics  supplied. 

♦  The  situation  described  in  the  previous  quotation. 
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"Much  is  said  to  the  effect  that  KOA  was  not  in  fact  injured  because  the 
G)mmission  permitted  it  to  file  amicus  curuze  and  to  present  oral  argument.^  It 
is  beside  the  point  to  discuss  the  Commission’s  rules  as  to  intervention  and  the 
privileges  accorded  by  the  Commission  to  one  denied  intervention  since  we  are 
of  the  opinion,  as  already  stated,  that,  under  the  terms  of  the  Act,  the  respond¬ 
ent  was  entitled  to  participate  in  the  proceedings." 

Having  resolved  the  question  whether  KOA  was  entitled  to  par¬ 
ticipate  as  a  matter  of  right  under  the  Communications  Act  of  1934, 
consideration  was  given  to  the  question  whether  the  respondent  (KOA) 
was  entitled  to  appeal  to  the  Court  of  Appeals.  The  Court  reiterated 
the  stand  it  has  previously  taken  that  the  matter  to  he  considered  on 
appeal  was  questions  of  public  interest  and  convenience  but  stated  that 
KOA  had  a  standing  on  appeal  to  show  that  “its  license  ought  not  to 
be  modified  because  such  action  would  cause  electrical  interference  which 
would  be  detrimental  to  the  public  interest.”*  The  Court  considered 
KOA  an  aggrieved  person  or  one  whose  interests  are  adversely  affected 
under  Section  402(b)  (2)^  of  the  Act  saying: 

"It  would  be  anomalous  if  one  entitled  to  be  heard  before  the  Commission 

should  be  denied  the  right  of  appeal  from  an  order  made  without  hearing . 

In  view  of  the  fact  that  Section  312(b)  grants  KOA  the  right  to  become  a  party 
to  the  proceedings,  we  think  it  plain  that  it  is  a  party  aggiieved,  or  a  party 
whose  interests  will  be  adversely  affected  by  the  grant  of  WH Dll’s  application, 
as,  indeed  the  Commission  seems  to  have  thought  when  it  first  noticed  WHDH’s 
application  for  a  hearing.*  We.  therefore,  hold  KOA  was  entitled  to  appeal 
from  the  Commission’s  action  in  excluding  it  from  participation  in  the  proceed¬ 
ing  and  from  the  order  made  by  the  Commission.’’ 

Justice  Frankfurter  dissented  vigorously  in  this  case.  Like  the 
majority  he  felt  that  Section  312(b)  of  the  Act  was  the  provision  that 
gave  KOA  the  right  to  show  cause  why  its  license  should  not  be  modi¬ 
fied  by  the  grant  of  WHDH ’s  application.  But  he  could  find  no  words 
in  Section  312(b)  that  would  permit  KOA  to  intervene  as  a  formal  party. 
He  stated  that  “the  draftsmen  of  the  Communications  Act  of  1934  knew 
how  to  use  apt  words  when  they  wished  to  afford  parties  the  right  of 

Rule  1.195  of  the  Commission  provides  for  maintaining  in  the  office  of  the 
secretary  a  record  of  all  communications  received  relating  to  the  merits  of  any  ap¬ 
plication,  together  with  the  names  and  addresses  of  the  senders.  When  the  date 
for  a  hearing  is  set,  the  secretary  is  required  to  notify  these  persons  that  they  wall 
have  an  opportunity  to  appear  and  give  evidence.  Under  the  rule  they  are  not 
precluded  “from  giving  any  relevant  and  competent  testimony’’  because  they  lack 

"a  sufficient  interest  to  justify . intervention  as  a  party." 

*/n  F.  C.  C  V.  Sanders  Bros.  Radio  Station,  309  U.  S.  470  (1940),  the  Court  held 
that  an  existing  station  which  would  suffer  economic  injury  from  the  grant  of  an 
application  had  a  standing  on  appeal  to  present  questions  of  public  interest.  I'he 
Court  in  this  case  used  the  Sanders  case  to  support  its  position  that  KOA  was  en¬ 
titled  to  appeal.  Justice  Miller  of  the  lower  court  in  his  dissenting  opinion  con¬ 
tended  that  only  a  showing  of  economic  injury  gave  an  existing  station  a  standing 
to  appeal  under  the  Sanders  case. 

7  Section  402(b)(2)  provides  an  appeal  to  the  Court  of  Appeals  of  the  District 
of  Columbia  to  persons  aggrieved  or  whose  interests  are  adversely  affected  by  a  de¬ 
cision  of  the  Commission  granting  or  refusing  an  application  for  a  construction 
permit  or  for  the  grant,  renewal  or  modification  of  a  license. 
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hearing.”  He  pointed  to  Sections  309(a),  303(f),  and  312(a)  which 
state  specifically  that  the  applicant  or  the  licensee  shall  be  entitled  to 
a  hearing.  To  him,  however,  the  requirement  of  notice  and  an  oppor¬ 
tunity  to  be  heard  as  provided  in  Section  312(b)  is  not  the  equivalent  of 
the  requirement  of  a  hearing. 

He  pointed  out  that  the  Commission  had  been  given  discretionary 
authority  to  formulate  rules  of  procedure  for  the  conduct  of  its  proceed¬ 
ings  by  Sections  4(j)*  and  303(r)*  and  in  the  Pottsville  case  the  Court 
had  held  the  following : 

"the  subordinate  questions  of  procedure  in  ascertaining  the  public  interest,  when 
the  Commission’s  licensing  authority  is  invoked — the  scope  of  the  inquiry, 
whether  applications  should  be  heard  contemporaneously  or  successively,  whether 
parties  should  be  allowed  to  intervene  in  one  another's  proceedings — were  ex¬ 
plicitly  and  by  implication  left  to  the  Commission’s  own  devising,  so  long  of 
course,  as  it  observes  the  basic  requirements  designed  for  the  protection  of 
private  as  well  as  public  interest.’’*® 

The  Justice  agreed  that  the  discretionarA^  authority  in  regard  to 
procedure  is  limited  in  respect  to  licenses  by  Sections  303(f),  309(a), 
312(a)  and  312(b).  He  does  not  agree,  however,  with  the  majority  on 
the  degree  of  limitation  under  Section  312(b).  He  does  not  dispute  the 
right  to  a  formal  hearing  under  the  other  sections  but  believes  that 
“the  reasonable  opportunity  to  show  cause  why  such  an  order  of  modi¬ 
fication  should  not  issue”  means  nothing  more  than  it  is  the  duty  of  the 
Commission  to  determine,  in  accordance  with  its  discretionary  authority 
over  matters  of  procedure,  a  means  whereby  the  licensee,  whose  license  is 
being  modified,  shall  be  allowed  to  present  to  the  Commission  its  reasons 
why  the  modification  .should  not  be  effected.  This  could  be  done,  ac¬ 
cording  to  the  Justice,  in  other  ways  than  making  such  a  licensee  a  for¬ 
mal  party  to  the  hearing,  and  the  Commission  has  done  so  by  Sections 
1.102”  and  1.195  of  its  Rules  and  by  its  practice  to  permit  persons  to 
file  briefs  amicus  curiae.  He  found  that  both  of  KOA’s  petitions  to 
intervene  were  denied  because  they  did  not  include  the  showing  required 
by  Section  1.102  of  the  Rules.  But  he  observed  that  although  the  peti- 

8  Sec.  4(j)  "The  Commission  may  conduct  its  proceedings  in  ^uch  manner  as 

will  best  conduce  to  the  proper  dispatch  of  business  and  to  the  ends  of  justice . " 

9  Sec.  3U3(r)  "The  Cornmission  is  authorized  to  ‘make  such  rules  and  regulations 

and  prescribe  such  restrictions  and  conditions,  not  inconsistent  with  law,  as  may  be 
necessary  to  carry  out  the  provisions  of  the  Act . ”’ 

•®  b.  C  C.  V.  Pottsville  Broadcasting  Co.  309  U.  S.  134,  142-44  (1940). 

”  Rule  1.102  provides:  "Petitions  for  intervention  must  set  forth  the  i-ro^nd' 
of  the  proposed  intervention,  the  position  and  interest  of  the  petitioner  in  the  pro¬ 
ceeding,  the  facts  on  which  the  petitioner  bases  his  claim  that  his  intervention  will 
be  in  the  public  interest,  and  must  be  subscribed  or  verified  in  accordance  with  Section 
1.122.  The  granting  of  a  petition  to  intervene  shall  have  the  effect  of  permitting 
intervention  before  the  Commission  but  shall  not  be  considered  as  any  recognition  of 
any  legal  or  equitable  right  or  interest  in  the  proceeding.  The  granting  of  such 
petition  shall  not  have  the  effect  of  changing  or  enlarging  the  issues  which  shall  be 
those  specified  in  the  Commission’s  notice  of  hearing  unless  on  motion  the  Com¬ 
mission  shall  amend  the  same." 
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tions  were  denied,  KOA  was  permitted  to  present  oral  argument  under 
Rule  1.195  and  to  file  a  brief  amicus  curiae.  The  Justice  had  the  follow¬ 
ing  to  say  in  regard  to  the  majority’s  opinion  that  the  preliminary 
showing  required  by  Rule  1.102  is  not  necessary  to  intervention  as  a 
formal  party : 

“To  deny  to  the  Commission  the  right  to  require  a  preliminary  showing, 
such  as  was  found  wanting  here,  before  admitting  a  petitioner  to  the  full  right> 
of  a  party  litigant,  is  to  fasten  upon  the  Commission's  administrative  process 
the  technical  requirements  evolved  by  courts  for  the  adjudication  of  controver¬ 
sies  over  private  interests.  .  .  ._  This  is  to  read  the  discretion  given  to  the 
Federal  Communications  Commission  to  fashion  a  procedure  relevant  to  the 
interests  for  the  adjustment  of  which  the  Commission  was  established  through 
the  distorting  spectacles  of  what  has  been  found  appropriate  for  courts." 

Justice  Frankfurter  also  did  not  agree  with  the  majority’s  ruling 
that  KOA  had  a  right  of  appeal.  He  based  his  opinion  on  the  Sander’s 
case,“  which  to  him  established  the  Court’s  position  as  requiring  that 
there  be  a  showing  of  substantial  injury.  He  could  not  find  that  KOA 
had  made  this  showing.  His  statement  regarding  this  point  is: 

“There  was  no  claim  that  KOA’s  economic  position  was  in  any  way  impaired, 
or  that  the  proposed  operation  of  WHDH  would  cause  substantial  interference 
with  KOA.  or  that  such  operation  would  result  in  a  substantial  loss  of  listeners 
to  KOA,  or  that  any  areas  of  substantial  size  would  no  longer  be  able  to  receive 
satisfactory  service  from  KOA.  Neither  in  its  petitions  for  intervention,  nor 
in  its  petition  for  rehearing  before  the  Commission,  nor  in  its  notice  of  appeal 
to  the  court  below,  did  KOA  specifically  challenge  the  correctness  of  the  Com¬ 
mission’s  findings.” 

Justice  Douglas  in  his  dissenting  opinion  stated  he  was  in  sub¬ 
stantial  agreement  with  the  views  expressed  in  Justice  Frankfurter’s 
opinion.  He  also  stated,  however,  that  he  was  doubtful  whether  KOA, 
as  a  vindicator  of  the  public  interest,  had  a  standing  on  appeal  under 
Section  402(b)  of  the  Act  and  whether  a  statutory  scheme  is  constitu¬ 
tional  “which  allowed  one  who  showed  no  invasion  of  a  private  right  to 
call  on  courts  to  review  an  order  of  the  Commission.’’**  But  he  did 
not  find  that  the  Court  had  contrary  views  on  these  broad  questions  as 
he  assumed  that  the  Court  felt  KOA  had  made  a  substantial  showing 
of  a  right  to  appeal  under  Section  402(b).  He  had  the  following  to 
say  in  regard  to  a  private  person  who  has  a  standing  on  appeal  to  pro¬ 
tect  the  public  interest : 

“But  if  we  accept  as  constitutkinally  valid  a  system  of  judicial  review  in¬ 
voked  by  a  private  person  who  has  no  individual  substantive  right  to  protect 
but  who  has  standing  only  as  a  representative  of  the  public  interest,  then  i 
think  we  must  be  exceedingly  scrupulous  to  «e  to  it  that  his  interest  in  the 
matter  is  substantial  and  immediate.  Otherwise,  we  will  not  only  permit  the 
administrative  process  to  be  clogged  by  judicial  review;  we  will  most  assuredly 
run  afoul  of  the  constitutional  requirement  of  case  or  controversy." 


12  F.  C.  C  V.  Sanders  Bros.  Radio  Station.  309  U.  S.  470  (1940). 

Injustice  Douglas  expressed  these  same  views  in  Scripps-Howard  Radio,  Inc 
V.  F.  C.  C.  316  U.  S.  4,  20-21. 

— J.  F.  F. 
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